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dent in St Andrews “at the lowest price at which
they have ever sold mussels.” It was not denied
at the debate, that the price stated truly was the
lowest price at which sales had been made as al-
leged by the complainers. And this being the
case, I am of opinion that this matter has been
rightly disposed of by the interlocutor granting the
interim interdict. .

On these grounds, I am of opinion that the re-
claiming note should be refused.

Losp BrwsoLxe concurred, The complainers’
title was impeached. There is no doubt the Crown
can grant & right of property in the scalps. This
has been recognised in cases, and in the Act of 10
and 11 Vict., making the taking of oysters from
private scalps a theft. Whether the general title
will carry scalps is sub judice.

Lorp Nzaves concurred, but desired to reserve
his opinion even as to the possibility of appropriat-
ing scalps, and said that the preamble of an Act
could never alter the law.

The Lord Ordinary’s interlocutor was accordingly
adhered to.

Agents for Complainers—Dundas & Wilson, C.S.

Agent for Respondents —Andrew Beveridge,
S.8.C.

Thursday, June 14.

INSPECTOR OF POOR OF KINGLASSIE PARISH
V. KIRK-SESSION OF KINGLASSIE.
Poor— Disposition— Kirk-Session—Parochial Board
—Poor Law Amendment Act, § 52. Held that
a disposition of lands in 1726, in favour of the
minister of the parish and three elders of the
gession * and their successors in office from time
to time a3 minister and elders of the said kirk-
session for the use and behoof of the poor of said
parish,” fell under the provision in the 52d

section of the Poor Law.

The question in this case is whether a certain
farm, purchased in 1726, belongs to the heritors
and kirk-session, on behalf of the legal poor of the
parish of Kinglassie, or is vested in the kirk-session
exclusively, and for the purpose of distribution, ac-
cording to their discretion, amongst the poor per-
sons in the parish, whether possessing a legal right
of relief or not.

The funds with which this purchase was made
appear to have been cerfain accumulations from
donations, collections, fines, and other sources,
which are described in the minutes of the kirk-
session as being in “the poor’s-box ” of the parish.
The active administration of these funds had been
taken by the kirk-gession of the parish. But the
minutes show that, posterior to the Proclamation of
11th August 1692, by which the heritors and kirk-
session had the duty of providing for the relief of
the poor laid on them jointly, the heritors of King-
lassie had more or less intervened in the adminis-
tration of the poor funds. In 1726 it appears that
part of these funds were applied to the purchase of
the farm of Ramore by the minister and a commit-
tee of elders, with the approval of the kirk-session
and heritors,

The disposition itself has not been recovered, but
its terms are shown by those of the instrument of
gasine which passed on it, and of a charter of con-
firmation afterwards granted by the superior. The
disposition was in favour of the then minister, and
certain elders specially named—* elders and mem-

bers of the kirk-session of Kinglassie, and their
successors in office, from time to time, as ministers
and elders of the said kirk-session, for the use and
behoof of the poor of the said parish.”

It was maintained, on behalf of the defenders,
that the terms of the disposition import a convey-
ance to the kirk-session as a separate administra-
tive body, altogether apart from the heritors of the
parish, and for the purpose of a discretionary dis-
tribution amongst poor persons in the parish, whe-
ther legally entitled to relief or not. They main-
tained that the disposition bore this import so
clearly that it was not open to be interpreted, far
less controlled, by intrinsic evidence. The pur-
suers, on the other hand, contended, and the Lord
Ordinary (Kinvocn) held, that the history of the
fund must be looked at, and that it was clear from
the evidence that the property was not intended to
be dealt with in a different way from the poor funds
of the parish generally. His Lordship found that
at and prior to the passing of the statute 8 and 9
Viet., cap. 883, the property libelled belonged to the
heritors and kirk-session of Kinglassie, for behoof
of the poor of the said parish.

The defenders_reclaimed.

hMAGDONALD (with him Girrorp) was heard for
them.

W. M. Trouson (with him Youne) was heard in
answer,

In consequence of the difficulty of the question,
the Court ordered written argument to be laid be-
fore the whole Court. All the consulted judges
accordingly returned opinions, with the exception of
the Lord President. The following is the opinion
of Lorp CURRIEHILL :—

In the year 1726 a piece of land called Ramore
was purchased by the kirk-session of the parish of
Kinglassie, and the disposition thereto was taken
in the name of four individuals, viz., the then
minister of the parish and three elders of that
session ‘ and their successors in office, from time to
time, as minister and elders of the said kirk-ses-
sion, for the use and behoof of the poor of said parish.’
By the statute 8 and 9 Vict., c. 83, ¢ 52, which was
passed on 4th August 1845, it is enacted that when
any property ¢shall, at the time of the passing of this
Aect, belong to or be vested in the heritors and kirk-
session of any parish, or the magistrates or magis-
trates and town council of any burgh, or commis-
sioners, or trustees, or other persons on behalf of the
said heritors and kirk-session, or magistrates, or
magistrates and town council, under any Act of
Parliament, or under any law or usage, or in virtue
of any gift, grant, bequest, or otherwise, for the use or
benefit of the poor of such parish or burgk,’ such pro-
perty shall be held to belong to the parochial board
established by that statute, and shall be thenceforth
administered by that board as therein set forth.
The pursuers, the parochial board of the parish of
Kinglassie, as established under that statute, claim
that that farm of Ramore shall be declared to be-
long to them, and shall be conveyed to them, or be
administered for their behoof, in terms of that en-
actment.

“In order to dispose of this demand, it appears
to be necessary to ascertain whether or not the
words, the poor of the parish, as used in the disposi-
tion of 1726, have the same meaning as that in
which they are used in the statute 18452 If they
have, the action is clearly well-founded. But if
they have not—if the class of persons so designated
in the disposition, according to the true meaning of
the phrase as there used, are a different class of
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persons from those who are designated by the same
phrase as it is used in the statute, the action could
not be sustained ; because the intention of the Legis-
lature was, not to deprive any class of persons of
property which previously belonged to them, or was
held in trust for their behoof, whether they had
been deseribed by the denomination of the poor of
a parish in the title to their property, or by any
other denomination—but merely to transfer to the
parochial boards thereby constituted the adminis-
tration of such property as had been previously
held for behoof of the class of persons who had had
a legal right to parochial support.

“'The phrase, the poor of a parish, is ambiguous.
It sometimes means that class of persons who, be-
sides being in destitution, are also disabled by non-
age, or by old age, or by bodily or mental infirmity,
from earning means for their subsistence. That is
the class of persons to which the description is ap-
plied in the 52d section of the statute 1845. But
the phrase has also been sometimes used as mean-
ing classes of persons who, while not under bodily
or mental disability fo earn their subsistence, yet,
from inability to obtain employment in consequence
of stagnation in trade, or from some other adverse
circumstances in their lot, cannot procure the means
of subsistence, and are thus brought into a tempo-
rary state of destitution. Many charitable gifts
and bequests have been made for relieving or miti-
gating the destitution of such persons; and very
naturally the benefactors have often committed the
management of such funds to the kirk-sessions of
parishes, as having the best opportunities of know-
ing the persons intended to be benefited. The
funds arising from the offerings collected at the
doors of the parish churches are also administered
by the kirk-gsession alone, chiefly for relief of that
class of the poor. By the proclamation of 29th
August 1693 one-half of these collections—and by
the statute 1845 the whole of them—are adminis-
tered by the kirk-session alone. Other funds also
are left to the exclusive administration of the kirk-
session alone for similar purposes. And the kirk-
sessions in rural parishes have for time immemo-
rial been in use to apply such funds in relieving
the classes of poor who have not applied for relief
as a matter of right to the parochial board. And
this system has I believe, been attended with the
most beneficial consequences, by relieving persons
in very distressing circumstances, without their
sinking into a state of physical disability and per-
manent pauperism. But that class of persons are
not included among those who are denominated the
poor of the parish in the 52d section of the statute
1845, On the one hand, the parochial boards esta-
blished by that Act not only are not bound to ap-
ply the funds which are thereby placed under their
administration in relieving the necessities of that
class of persons, but are not even entitled to do so,
as & matter of sound discretion and good policy,
however clamant may be the destitution and dis-
tress of these persons themselves, and of helpless
families dependent upon them. On the other hand,
funds which may have been provided from private
sources, or from church-door collections and other
sources of revenue of kirk-sessions before mentioned,
are not included among those which, by the 52d
section of the Statute 1845, are transferred to the
parochial boards thereby established.

«There may, in some cases,be difficulty in ascer-
taining which of these two different classes of poor
were truly meant by grants made for the poor in
indefinite terms. But when that matter is ascer-

tained, the provisions receive effect according to
the true intent and meaning of the parties by
whom they have been made. I make this remark,
because in the pleadings I observe some statements
which might be read as importing that the Legis-
lature, by the Statute of 1845, had actually deprived
all that interesting class of the poor of such provi-
sions as private beneficience had made towards
their relief. Probably these statements have not
been intended to bear such meaning; but if they
have, they are, in my opinion, utterly unwarranted.
The Act of 1845 leaves all such provisions in full
effect, when the object of them, according to their
true meaning and construction, are not the legal
poor. Since the date when that Act was passed
two such deeds have been made the subject of dis-
cussion and judgment in this Court,—the one in
the case of Bathgate, the other in the case of Lin-
lithgow, referred to in the Lord Ordinary’s inter-
locutor. In both of them the judgment proceeded
upon an inquiry into the true meaning and con-
struction of the deeds under which the subjects
were held, and it was found that, according to the
true meaning of the deed in both of these cases,
the grants had been made in favour of the class of
poor I am now adverting to. In my opinion, both
cases were rightly decided, although in both cases
the judgment proceeded upon the meaning of the
particular deeds under which the subjects were
held, and consequently neither of them afford a
precedent for any other case, except to this effect,
that the decision of each case will depend upon the
meaning of the parties to the deed under which
the property is held. :

“This being the case, the question we are now
dealing with is, What is the true meaning and
construction of the disposition of the lands of Ra-
more, which in 1726 were granted to the minister
and three elders of the parish of Kinglassie, and
their successors in office, for the use and behoof of
the poor of that parish? In dealing with this
question the parties have endeavoured to show
that that deed should be construed as contended
for by them respectively,—first, from the terms in
which that disposition is expressed ; secondly, from
the source from which the price of the farm of
Ramore was paid ; and, thirdly, from the subsequent
usage of the kirk-session and of the heritors, col-
lectively and separately, in the administration of
the property, azd in the application of its revenues.
I think that in doing so the parties have resorted
to the legitimate and proper means of construing
the-deed, and of arriving at the true meaning of
the document ; and I have followed the same course
in endeavouring to form my opinion on the sub-
ject.

“In the first place, as to the terms of the deed
itself, these appear to me to be ambiguous; and if
there were no other elements for ascertaining its
meaning, I would have much difficulty in deter-
mining which of the two classes of poor it was for
which the disposition was obtained. Although the
four members of session, to whom and to whose
successors in office it was granted, were not the
whole of the members of the parochial board, they
were among its members; they might have held
the property in trust for either class of the
poor. I therefore think the language merely of
the deed does not, per se, afford a safe ground for
deciding the question.

“The same remark applies to the inquiries, which
both parties have entered into, as to the source
from which the price was derived which was paid
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by the kirk-session for this land; for it appears
from the records and proceedings of the session
that the funds under its management, although
derived from numerous different sources, were
merged together and formed an indiscriminate
mass; and that the sum, which was taken out of
the mass for paying the price of Ramore, has not
been distinctly identified with any of these diffe-
rent sources of income. I do not fird, therefore,
that the information given us as fo the sources of
the kirk-session’s income affords efficient aid in
ascertaining how the sum which was paid as the
price of the land was obtained. On this part of
the case the pursuers found upon the fact that large
portions of these funds were derived from gifts and
bequests made by individuals for the poor gene-
rally ; and they plead that it must be presumed
that all such indiscriminate gifts and bequests must
be presumed to have been given for supporting the
legal poor. I do not think that there is sufficient
ground for such a presumption. It would in each
case separately depend upon the intention of the
donor or testator, as that should be ascertained
from its terms as fairly construed, which of the two
classes of poor were the objects of his bounty.
And in the absence of any information as to the
actual intention of ambiguous provisions, I do not
see how it can reasonably be presumed that the
legal poor were the class meant to be provided for.
I think, when the question becomes one merely of
presumption, the contrary presumption would be
the more probable one; because a gift or legacy to
the legal poor would not truly be an act of charity,
and would be little or no benefit to that class. In
practical effect it would be a gift or bequest in
favour of the class who are generally the wealthiest
in the parish—namely, the owners, or the owners
and occupants, of all the land in the parish. As
they are bound by law to provide sufficient funds
for the support of the legal poor, a gift or bequest
to that class of poor would practically be of no
benefit to them, but would operate in relieving the
ratepayers of their legal -obligation. J[n dubio,
therefore, the presumption would be more probable
that the class of the poor, whom such donors or
testators intend to benefit, are the destitute, who
have no legal right to be believed by the owners
and occupiers of the land in the parish. But I
make this remark only as showing that the source,
from which the price of Ramore was paid in 1726,
has not been so satisfactorily ascertained to have
been derived from the funds provided for the legal
poor as to afford material aid in comstrning that
deed. i

“But the reremains to be noticed the evidencearis-
ing from the position which was held by the
heritors as well as the kirk-session, which formed
the parochial board for the time, in making the
purchase, and in the future administration of the
property, and of its revenue. In my opinion, this
department of the evidence is conclusive in favour
of the pursuers. In this respect the present case
forms throughout a contrast to the case of Linlith-
gow. In the first place, throughout the treaty for
the purchase of the property the kirk-session con-
sulted the heritors, and acted by their advice at
every step; secondly, the revenues of the property
have always been dealt with as belonging to the
parochial board as part of its funds; and above all,
thirdly, the parochial board for the time, in-
cluding the heritors as well as the kirk-session,
have been parties to the leases granted to the te-
nants of the property. In other words, the paro-
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chial board so constituted have always been in the
possession of the property through their tenants. To
show how thoroughly this was the case at the date
of the passing of the Statute 1845, I, in place of
all other evidence to the same effect, quote the
following passages from the lease which was then
current. It is dated 28th August and 2d Septem-
ber 1844, and it bears to have been entered into
¢ betwixt John Balfour, Esq. of Balbirnie, as nomi-
nated by @ meeting of the heritors and kirk-session of
Kinglassie parish, held there on the 16th day of
February 1814, for himself and the other heritors of
the said parish, and the Rev. John Macpherson
Cunnynghame, minister and moderator of the kirk-
session of Kinglassie, administrators of the poor of that
parisk, on the one part, and Charles Garduer, pre-
sent tenant of the farm of Ramore, belonging to the
poor of Kinglassie parish, on the other part, in
manner following ; that is to say, John Balfour,
Esq., and the said Rev, John Macpherson Cunnyng-
hame, as representatives of the other administrators of
the poor of the said parish,’ have let, &c., the lands
of Ramore for nineteen years from Martinmas fol-
lowing 1844. And, on the other part, Mr Gardner
became bound to pay the yearly rent of £100
sterling, to the said John Balfour, Esq., and the
Rev. John Macpherson Cunnynghame, as represen-
tatives and administrators for the poor, or to their
successors in office, or treasurer appointed by them for
the poor of the parish of Kinglassie, and for their be-
koof. Mr Cunnynghame was authorised by a
meeting of the kirk-session, dated 16th February
1844, to sign that lease on behalf of the session;
and it was signed by Mr Balfour and him. And
such having been the footing upon which this tene-
ment was actually possessed at the date when the
Poor-Law Amendment Act was passed in August
1845, as well as formerly and subsequently, I hold
it to be conclusively established that, although the
feudal title was standing in the name of only cer-
tain members of the kirk-session, for the use and
behoof of the poor of the parish, it was so vested in
their persons for the use and behoof of that class of
the poor whose affairs were administered by the paro-
chial board. .

“ And accordingly, at the first statutory meeting
of the parochial board of this parish which was held
after the passing of the Act of 1845, this property
was expressly recognised as belonging to that board.
It was the duty of that meeting (which was held
under the authority of the Board of Supervision on
21st November 1845) to determine whether or not
it would impose an assessment in order to raise
funds for support of the legal poor; and the resolu-
tion of the meeting was that it should not impose
an agsessment, in respect that they had about £40
in hand, and ‘more especially as they have a fund
of about £100 per annum, arising from the farm of
Ramore, belonging to the kirk-session, applicable to
the support of the poor.’ And therefore, accordingly,
the property and its rents continued to be admin-
istered as before as belonging to the parochial
board, as administrators of the funds of the legal
poor.

“I thus think that the usage which has followed
on the title by which this trust was constituted,
and under which it was held at the time of the pass-
ing of the Act of 1845, and the manner in which
it has been possessed and dealt with, satisfactorily
explain that, according to its true import, the trust
thereby created was for behoof of the poor of the
parish, in the sense of the 52d section of the Poos-
Law Amendment Act; and that, therefore, the in-

NO. VII.
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terlocutor of the Lord Ordinary ought to be adhered
to.”

Lorp Ormipare returned an opinion as follows :——

‘1t appears to me that this case can be best con-
sidered with reference to these two questions :—1st,
‘Who are entitled to the benefit of the disputed pro-
perty ? and, 2rd, Who are entitled to its charge and
administration ?

“I. The disputed property consists of a farm, the
title to which was in 1726 taken in favour of the
then minister, and certain persons expressly named,
*elders and members of the kirk-session of King-
lagsie, and their successors in office from time to
time as ministers and elders of the said kirk-session,
for the use of the poor of said parish;’ and these
were the terms of the title by which it continued to
be held down to the passing of the Poor-Law
Amendment Act in 1845. So far no question has
been raised ; and it is assumed in the argument on
both sides as not admitting of controversy, that
there was thus a trust constituted for ‘the use of
the poor of the said parish.” But the title gives no
farther or more precise definition of ¢the poor of
the said parish’ than these words themselves imply.
It was apparently assumed that ‘the poor of a
parish’ denoted a class of persons so well known
and understood as not to require any other descrip-
tion.

*That there were in 1726, as there is still, a class
of persons who may be denominated the legal poor,
who were and are entitled as matter of right to
parochial relief, is certain and indisputable. Is
that the class of persons for whose use, ‘as the
poor of the said parish,’” the property in question
was acquired in 1726, and has been held ever since,
as contended for by the pursuers? or, Were others
intended to be comprehended, who, although not of
the class legally entitled to parochial relief, are yet
in a reasonable sense poor persons, for whose benefit
the minister and kirk-session might, in the exercise
of a prudent discretion, administer the trust which
was committed to them? Theseare important in-
quiries; and on a right determination of them
depends in a great measure the ulterior question,
to be afterwards dealt with, Whether the disputed
property must now be held to fall under the admin-
istration of the Parochial Board of Kinglassie, in
virtue of the Poor-Law Amendment Act?

* As already remarked, there is nothing in the
title to the property bearing on this matter beyond
the expression ‘the poor of the said parish;’ and
just as little is there in the title any discretion
whatever expressly conferred on the frustees as
regards the application of the rents or revenues
arising from the property. This being so, and
keeping in view that in 1726, when the property
came first to be vested in the minister and kirk-
session of Kinglassie for the use of the poor of that
parish, there was a certain class of persons then, as
now, and all along, who alone had a right to legal
recognition as the poor of the parish entitled to
relief. I think that, prime facie at least, that was
the class, and no other, intended to be benefited.

“The expression, the *poor of & parish,” has, in
my apprehension, o well-known and long-estab-
lished meaning, which nothing but express decla-
ration, or other strong indication to the éontrary,
can entitle a Court to disregard or depart from.
Although in the older Acts of Parliament, such as
the Act 15679, c. 714, while the expressions denoting
the class of persons entitled to parochial relief are
somewhat vague, such as the ‘ pure,’ *the pure and
impotent,” and * aged, impotent, and pure persons,’

in all the Proclamations and Acts towards and
subsequent to the end of the century—for example,
the Proclamations of 11th August 1692, 19th
August 1693, 81st July 1694, and 8d March 1698,
the Acts 1695, c. 43; 1696, c. 29; 1698, c. 21, and
the Poor-Law Amendment Act, 8 and 9 Vict., c. 83
—the expression used is simply ‘the poor,’ or ¢ the
poor of the parish,’ just as in the title to the pro-
perty now in dispute. Many questions have no
doubt occurred regarding the right of individuals
to parochial relief, that is to say, as to whether they
belonged to the class recognised in law as the poor
of the parish, who alone could maintain a legal
claim to relief; as, for example, in the well-known
cases of M William v. Adams and Lindsay v. M* Tear
(11 D., 719,and M*Queen’s Appeal Cases, pp.120 and
155), where the question was, whether able-bodied
men in destitute circumstances from want of employ-
ment, or their families, were to be held as among
the class of poor entitled to parochial relief. And
still more recently the question was raised, in the
case of Isdale v. Jack (2 M‘P., 978, and The Law
Reports, vol. i, part i, Scotch Appeals), whether a
parochial board was entitled, although not bound, to
expend the funds raised by assessment under the
Poor-Law Amendment Act upon the relief of able-
bodied poor. It was, however, finally and conclu-
sively settled in these cases that neither able-bodied
men nor their families are or ever were entitled as
matter of right to relief, and that parochial boards
the have no discretionary power in the matter, but
funds must, and were always bound, fo apply the
funds raised for the poor of the parish—to the sup-
port inclusively of that class who are ¢the poor,’

~ entitled as matter of right fo parochial relief.

It cannot, therefore, be now questioned that the
class of persons comprised by ¢ the poor of a parish’
under the statutory Poor-Law of Seotland—and
there is nothing but statutory law, as interpreted
by judicial decisions, relating to the subject—must
be held to have been one and the same ever sinece
the date of the old Act 1579, c. 14, which may be
said to be the foundation of the poor-law of Scot-
land. Having regard, then, to this consideration,
and to the fact, that according to the title to the
property now in dispute, it was in 1627 vested, and
has ever since been held in trust ¢for the use of
the poor of the parish of Kinglassie,” without con-
dition or qualification, I think that the only
reasonable conclusion that can be arrived at is,
that it was the legal poor of the parish-—or, in other
words, those persons entitled as matter of right to
parochial relief, and none other—were intended to
be benefited.

*The Proclamation of 29th Angust 1693, and the
54th section of the Poor-Law Amendment Act of
1845, relating to church-door collections, are cal-
culated, I think, to confirm, rather than invali-
date, the views I have now expressed, for they show
that special provision was necessary to authorise
the diversion of any part of such collections from
the support of that class of persons which alone is
recognised as the poor of a parish entitled, as matter
of right, to relief.

“ Nor have I been able to satisfy myself that
there is anything in the present case which renders
it either competent or necessary to enter into any
inquiry as to the sources from which the funds were
derived which were employed in the purchase of
the disputed property in 1726, or as to the manner
in which ifs rents or revenues have been since ap-
plied. No such inquiry cam, in my opinion, be
entered into without trenching upon the well-es-
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tablished principle, that extrinsic evidence is inad-
missible to explain or control the legal construction
of & written instrument, in itself sufficiently clear
and explicit.

“If indeed an inquiry info the sources of the
funds wherewith the disputed property was origi-
nally acquired, or as to the objects to which its
rents have been since applied, were admissible
on the footing and to the effect contended for by
the defenders, just observe what results might fol-
low :—According to their statement in the record,
the disputed property was purchased with ‘funds
held by the kirk-session for pious purposes within
the parish. These funds have never been applied,
nor has any one ever proposed that they should be
- applied, to the support of only the legal poor. For

a period long anterior to the purchase of the said
-lands, the revenue derived from the funds in the
hands of the kirk-session was applied by them at
their discretion, and without interference on the
part of any one, for the aid and relief of the poor
generally, although not falling within the technical
description of destitute poor, as well as for other
pious purposes. Subsequent to the purchase of the
said lands, the kirk-session received the rents, and
used and applied them in the same manuner.” This
statement, so far as its obvious inconsistency admits
of any definite meaning, very forcibly shows, in
my view of it, the irrelevancy of any such inquiry
ag that to which it points; for while it bears that
the disputed property was purchased ‘with funds
held by the kirk-session for pious purposes within the
parish,’ it also very consistently bears that these
funds, before the property was purchased, as well
as all other funds held by the kirk-session, were
both before and after the purchase applied ‘at their
discretion,” not exclusively for pious purposes, but
for the aid and relief of the poor generally, * although
not falling within the technical description of the
destitute poor, as well as for other pious purposes.’
It is obvious, I think, that any inquiry conducted
on the basis of such a statement—and it is the
only one made by the defenders on the subject—
would be alike irrelevant and unavailing. The
only title by which the property in question has
been all along held by the minister and kirk-session,
expressly bears that it has been vested in them
¢for the use and behoof of the poor of said parish’
alone, without the slighest allusion to any ¢pious
purposes,” whatever, and without the slighest indi-
cation that they were to have any discretion in the
matter. If, then, it be the fact that the parochial
funds in charge of the minister and kirk-session of
Kinglassie for the support of the poor of the parish
have been applied at their discretion, or more pro-
bably their caprice, to the support of any persons
they were pleased to consider to be in poor circum-
stances, and ‘for other pious purposes,” such as,—
according to what is stated by them in their written
argument,—* stranger poor,” ‘common beggars,’
‘distressed persons in other parishes,’ ‘a person
whose house had been burned, to purchase an ar-
ticle of furniture,” ¢an allowance to a feuar of two
pounds sterling to repair his feu,” ¢the presbytery
bursar,” ‘Highland bursar,” ‘students of divinity.’
‘a person for officiating as a precentor,” and
‘gynod and presbytery and Assembly clerks,” the
latter kind of disbursements, as well as those to
precentors, having, the defenders add, ‘continued
during the whole of the eighteenth century,'—I
should say without hesitation that such an applica-
tion of such funds was quite unwarrantable, and
that no usage, however long, could legalise or jus-

tify a continuance of such an abuse or perversion
of the objects and purposes of a trust for charitable
purposes. I mayfurther remark, that nothing could
better illustrate the dangerous conmsequences of
holding that a kirk-session, to whom has been
commifted the charge of a fund ¢ for the use of the
poor of the parish,” have a right to apply it for the
beneSit of such persons as they in their discretion
may be pleased to consider poor, than the account
thus given by the defenders of the way in which
the funds in question have been hitherto adminis-
tered and applied.

“The course which has followed, and the judg-
ments pronounced by the Court in the Batkgale
and Linlithgow cases, are, I must own, scarcely re-
concileable with the views which have now been
expressed by me; for in both of these cases the
sources of the disputed funds, and the manner in
which they had been in use to be applied, would
appear to have been inquired into, and by the re-
sults of the inquiry the decisions of the Court
would appear to have been in a great measure re-
gulated. But independently of the difference in
the terms of the constitution of the trust in these
cases—which goes far to distinguish them from
the present—there is the important circumstance
that the decision in the case of Jsdale v. Jack was
subsequently pronounced, correching an erroneous
impression which had previously prevailed, fo the
effoct that under the Act 8 and 9 Vict,, c. 88, there
was a class of poor persons, besides those entitled
to parochial relief as of right, to whom a parochial
board might, in the exercise of a discretionary
power, apply the funds under their charge. That
this erroneous impression operated to a considerable
extent in leading to the judgments which were
pronounced in the Bathgate -and Linlithgow eases
is obvious, from the reported opinions of the Judges,
and more particularly from that of Lord Rutherford.
According to the report, that learned Judge said
that his opinion, to the effect that the disputed
funds might be applied for the benefit of persons
other than the legal poor, was perfectly in agree-
ment ¢ with the Act of Parliament, because in the
Act other poor than the proper poor of the parish
are recognised. For in the case of persons not le-
gally entitled to relief, it legalises the application
of the poor funds for their benefit, although it with-
holds from them the right to demand it. It even
goes further, for it leaves the administration of the
church-door funds with the kirk-session. There-
fore, when I find the testator giving £3000 to trus-
tees, to the exclusion of the parochial board, and
adding that the legacy should be for the benefit of
the poor in the parish, I think it is not to be inter-
preted as referring absclutely either to the proper
poor on the one hand, or to the poor not legally
chargeable on the parish on the other hand.” If,
then, the erroneous impression corrected by the
judgment of the House of Lords in Isdale v. Jack
had not existed when the ZLinlithgow and Bathgate
cases were decided, it is by no means certain that
these cases would have been decided a2s they were,
or that the course of inquiry adopted in them would
have been followed. Be that, however, as it may,
I have found it impossible to accept of the decisions
in these cases as precedents which must govern the
present.

“I need scarcely add, that I cannot look upon
the present case as involving, as has been sug-
gested, a question of evidence only; and I cannot
indeed for & moment suppose that, if such had

been considered the nature of the question to be
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decided, it would have been thought necessary or
proper to take the opinion of the whole Court on
the subject.

“ At the same time, and supposing that an in-
quiry into the original sources of the property in
question, and the subsequent application: of its
rents, were competent and necessary, and that a
consideration of the evidence which has been
brought to bear on the disputed questions in the
present case was to be gone into, I should be in-
clined to think that the Lord Ordinary’s estimate
of that evidence is correct, and that accordingly,
its true import and effect is to confirm the opinion
1 have otherwise come to, viz., that the property in
dispute must be dealt with as being now, and all
along since 1726, held for the use of the legal
poor only of the parish of Kinglassie.

“II. There yet remains, however, the question
whether, in virtue of the Poor-Law Amendment
Act, the 8 and 9 Vict,, c. 83, the disputed property
must now be held to belong to, and to fall under
the administration of, the heritors and kirk-session
of Kinglasaie ; or whether it ig to be held as belong-
ing to, and falling to be administered by, the minis-
ter and kirk-session of that parish alone ?

“This matter depends upon the proper construc-
tion of section 52 of the Poor-Law Amendment Act,
8 and 9 Vict., . 83, which provides—* That where
any property whatsoever, whether heritable or
moveable, or any revenues, shall, at the time of the
passing of this Act, belong to or be vested in the
heritors and Kkirk-session of any parish, or the
magistrates and Town Council of any burgh, or
commissioners, or trustees, or other persons, on be-
half of the heritors and kirk-session or magistrates,
or magistrates and Town Council, under any Act
of Parliament, or under any law or usage, or in
virtue of gift, grant, bequest, or otherwise, for the
use or benefit of the poor of such parish or burgh,
it shall form, and after a time to be fixed by the
Board of Supervision, be lawful for the parochial
board of each such parish, or of the combination in
which such parish or burgh may be respectively, to
receive and administer such property and revenues,
and the right thereto shall be vested in the paro-
chial board.’

“In considering whether and how far this enact-
ment can be held to apply to and comprehend the
property in question, it is of importance to inquire
whether the disputed property had, prior to the pass-
ing of the Poor-Law Amendment Act, in reality be-
longed to, and in law fell under the administration
of, not the minister and kirk-session merely of
Kinglassie, but of the heritors and kirk-session?
Now although, according to the dpsissima verba of
the title, the property belonged to, and was vested
in, the minister and kirk-session alone, still if is
plain, and the title expressly bears, that it so be-
{onged to and was vested in these parties, not for
themselves or for their own enjoyment, but in trust
—and the Act of 1696 interposes no difficulty in
regard to this—for the use of the poor of the parish.
That being so, it appears to me necessarily to follow
that the property must be held in law to have be-
longed to, and been vested, so far as the manage-
ment and administration of it was concerned, in the
minister and kirk-session on behalf of the heritors
as well as themselves; for nothing can be more
clearly or better established than that, prior to the
passing of the Act 8 and 9 Viet,, c. 83, ?,ll funds or
property belonging to the poor of a parish were in
law, unless otherwise very specially provided, held
on behalf of the heritors as well as the kirk-session,

ag the administrators thereof for the poor.  What-
ever uncertainty there may have beon in regard to
this previously, there could have been none after
the judgment of the Court in the Humbie case, by
which it was expressly decided ‘that the heritors
have a joint right and power with the kirk-session
in the administration, management, and distribution
of all and every of the funds belonging to the poor
of the parish, as well collections as sums mortified
for the use of the poor, and money stocked out upon
interest.’

“1 cannot doubt, therefore, that at the passing
of the 8 and 9 Vict., c. 83, the heritors had a joint
right and power with the kirk-session in the ad-
minjstration, management, and distribution of the
property now in question, and the rents or revenues
thereof, for the use of the poor of Kinglassie; and
if 80, I can have as little doubt that the property
must, at the passing of the Act, be held to have be-
longed to, or been vested in, the minister and kirk-
session of Kinglassie, in the words of the Act, ‘on
behalf of the heritors and kirk-session, for the use
or benefit of the poor’ of that parish.

“Nor do I think it is either competent or neces-
sary, in regard to the question, who are the parties
entitled to the administration of the property, any
more than in regard to the question, who are en-
titled to the benefit of it, to enter into any inquiry
a8 to what has been the past usage bearing on the
matter. Such usage cannot, I think, affect, much
less destroy, the legal right and title of the heritors,
as established by the statutory and established law
of the country, to participate jointly with the minis-
ter and kirk-session in—to use the words of the
judgment in the Humbic case—*the administration,
management, and distribution of all and every of
the funds belonging to the poor of the parish’ of
Kinglassie. Accordingly, I find, in what is called
the Cardross case—not adverted to by either party

- in the present discussion—briefly noticed in 2 foot-

note to the report of the case of the Earl of Gallo-
way against the Minister and Kirk-Session of Dalry,
in the Faculty Collection, of date 22d February
1810, that usage was disregarded as affecting or
controlling the right of the heritors. The notice I
refer to of the Cardross case is as follows :-—* A sum
of money was left by a lady in England to a certain
district of the parish of Cardross, under the man-
agement of the patrons or overseers of the poor of said
place. The money was recovered by the minister
and elders of the parish, and managed by them in
conjunction with the heritors of the district. The
other heritors of the parish had not interfered for
nearly eighty years, and on their doing so their
claim was resisted. They brought an action to
have their joint right of management ascertained,
and were successful in their object.” So also do I
think the pursuer in this case ought to be success-
ful in his object.

“1 have only to add, as I did in reference to the
question who were to be considered *the poor’ en-
titled to the benefit of the fund, that if any inquiry
into the usage, and a consideration of the evidence
as to the parties charged with the administration of
it, were ¢ompetent and necessary, the result I would
in that view arrive at is the same as that expressed
by the Lord Ordinary in the note to his interlocutor.

“For the reasons I have now stated, I am of
opinion that the interlocutor of the Lord Ordinary
is right, and ought to be adhered to.”

All the other Judges arrived at the same result
as Lorp Kiyrocs. His Lordship returned the fol-
lowing opinion as a consulted Judge :—
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T retain the opinion embodied in my interlocu-
tor and note. I do not think the deed of 1726 in-
capable of construction by extrinsic evidence. But
1 conceive that the trust thereby constituted in the
kirk-session of Kinglassie, ¢ for the use and behoof
of the poor of the said parish,’ is prima facie, and
presumptively, a trust for the legal poor; and that
the onus lies on the kirk-session to establish that
the trust was truly intended for a discretionary dis-
tribution by the session, apart from the heritors,
amongst persons within the parish in a state of
poverty, whether possessing a legal claim of relief
or not. I am of opinion that the evidence, rightly
construed, not only fails to make this out, but di-
rectly makes out the reverse. The original inter-
vention of the heritors in the purchase of the pro-
perty,—the share which they took from time to
time in its administration,—the mode in which
they were ultimately united with the session in
granting the leases,—and the application of the
rents to the relief of the legal poor, by no special
appropriation of the session, but indiseriminately
with the other parochial funds, and especially with
the assessment which the heritors voluntarily laid
on themselves (which, although perhaps inaccu-
rately termed the legal assessment, stood in exactly
the same position of being raised to meet the legal
demand),—are circumstances which I think unan-
swerably confirm the inference presumptively de-
ducible from the terms of the disposition, that this
property ¢ belonged to the heritors and kirk-session
of the parish of Kinglassie,” in the true construc-
tion and meaning of the Poor-Law Amendment
Act.”

At advising—

Logp Cowan—The consulted Judges are all
agreed in holding that the interlocutor of the Lord
Ordinary is well founded. I concur in that opi-
nion, on the grounds more particularly set forth in
the opinions of Lord Curriehill and Lord Deas.

To reach this result, it never has appeared to
me necessary to challenge the authority of the de-
cision by the First Division of the Court in the case
of Hardie v. Kirk-Session of Linlithgow. That case
was decided upon the result of the inquiry, allowed
by Lord Rutherfurd, Ordinary, “into the adminis-
tration of the property there in question,” “by whom
administered, and under what control,” and “for
what objects.” Such investigation was held to be
necessary from the terms of the title, by which the
subjects had been in 1707 disponed to the then Elee-~
mosynary for the poor of the parish, «for the use and
behoof of the kirk-session of Linlithgow and the poor
of the said parish.” The terms of this title were not
such as de plano to vest the property in the paro-
chial board of the parish, under the 62d section of
the Poor Law Statute 1845—the provision in its
terms being limited to property held, directly or
through frustees or commissioners,” by the heri-
tors and kirk-session of any parish,” “for the use
or benefit of the poor of such parish.” But while
this was true, there was nevertheless room for hold-
ing that under the title the estate had been man-
aged and distributed throughout for the use and
behoof of the legal poor of the parish. The allega-
tions of the parochial board to that effect, with the
counter allegations on the part of the kirk-session,
behoved, in consequence, to be investigated for the
just decision of the cause. The result was to
satisfy the Court that the kirk-session had held and
administered the fund for the general poor, includ-
ing the casual or occasional poor, and not for those
poor only who were entitled to legul relief. The

principle on which the Court proceeded in dispos-
ing of that case appears to me quite sound, what-
ever may be thought of the view taken by the
Court of the result of the investigation into the re-
spective allegations of the parties.

The same principle must, in my opinion, be ap-
plied in this case. The terms of the title are not
such as to bring the property de plano within the
express terms of the statutory provision, transfer-
ring the management of the poor’s funds of the
parish to the parochial board. But the terms of
the title are such as to justify investigation into
the history, management, and application of the
subjects by the kirk-session who are the holders of
it ““for the use and behoof of the poor of the
parish.” Had there been nothing to reflect light
on the origin and history of this property and its
management, the statutory terms of themselves
might not have carried it to the parochial board, on
the principle stated by the Lord President in the
case of Linlithgow. But adopting that view as ap-
plicable to the present case, the result of the ela-
borate investigation which has been gone into ap-
pears to me inevitably to lead to a different con-
clusion.

On these grounds, I am of opinion that the de-
cigion of this case in conformity with the opinions
of the consulted Judges not only does not conflict
with the principle on which the Court decided the
case of Linlithgow, but will be in perfect conformity
with that principle and with the sound construc-
tion of the statutory provision, when its application
is sought to be enforced in such circumstances as
the present case presents.

Lorp Bewmorme—I concur in the opinion of
Lord Ormidale.

Lorp NEeaves concurred.

Lorp Jusrice-CLerk concurred.

The interlocutor of the Lord Ordinary was ac-
cordingly adhered to; but without expenses to
either party.

Agents for Pursuers—J. & H. G. Gibson, W.S,

Agent for Defenders—Jobn Thomson, 8.8.C.

Friday, June 14.

SECOND DIVISION.

JOHNSTON v. PETTIGREW.

Bankrupt— T'rustee—Heritable Securities—Bond and
Disposition—Assignation—8 and 9 Vict., c. 81
—Recording Titles to Land Act 1868—Regis-
tration. A party acquired two bonds and dis-
positions in security in corroboration of a dis-
position of lands to him. He took infeft-
ment on the disposition, but the instrument of
sasine made no reference to the bonds, and
they were not recorded under the Act 8 and 9
Vict., c. 81. He afterwards made a disposition
of the lands and of the bonds, and that deed
was registered under the Titles to Land Act.
This registration was set aside by a previous
judgment of the Court as an invalid title to
the lands. Held, in a question with the trus-
tee of the party who disponed the lands and
the bonds together, that the right of the dis-
ponee to the bonds was merely personal, and

. could not compete with the trustee’s completed
title under the Act of 1858.

This case arose upon objection by Matthew Pet-

tigrew, manufacturer in Glasgow, to a scheme of



