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Lorp DEas had no doubt that a mutual contract
could be framed in such a way as that the obliga-
tion upon the survivor in favour of third parties
would be effectual even where the fee was given
to the survivor, as the case of Wood was an in-
stance in point. But the circumstances of every
case must be examined {o discover the intention of
the parties. He thought that the stipulation in
favour of the wife’s relations in this deed had not
been intended to be binding on her if she sur-
vived. There was no counter stipulation in favour
of the husband’s relatives, and it was to be observed
that the provision was made for their personal bene-
fit, and not for their heirs. The predecease of the
two parties to be benefited also weighed with him
in concurring with his Lordship.

LorD ARDMILLAN concurred.
Lorp KinvLocH absent.

Agents for Pursuers—J. & J. Gardiner, W.8.
Agent for Defenders—D. Curror, S.8.C.

Friday, May 27.

SECOND DIVISION.
RITCHIE ¥. M‘LACHLAN AND OTHERS.

Assignation—Mandate—Stamp  Acts—Arrestment—
Subjects Arrestable— Effect of Corrupt Practices
Act 1867—Election Agent— Common Debtor. A
was a candidate for the representation of a
county at a general election. B was his agent
for election expenses. C was employed to
do election services ; and having rendered his
account, it was disputed by B, who, along with
C, entered into a reference of the claim. In
the submission an award was ultimately pro-
nounced, finding C entitled to a certain sum
as the reward of his services. Prior to the
date of the reference C had assigned his claim
on A to D in the following terms:— Pay the
within account;” and the assignation was
subscribed by him on a penny receipt stamp.
The award was dated 9th September 1869.
On the same day an arrestment was used by
a creditor of C in the hands of B, as an indi-
vidual and as agent for A. On 2d March 1869
another creditor of C used an arrestment on
the dependence of the action in the hands of
B, simply as an individual. On 2d March
1869 B was in possession of funds belonging
to A, and payable to C. A multiplepoinding
was brought in the name of B by a creditor of
C, the fund ¢n medio consisting of the sum to
which C was found entitled under the award.
Held (1) that the assignation prior to the re-
ference in favour of D was of the nature of a
mandate, and effectually transferred A’s
right to D; (2) that an arrestment in the
hands of B ““as election agent” by a cre-
ditor of C, effectually attached the fund in
medio, there being a valid concursus of debtor
and creditor; (8) that an arrestment in the
hands of B, as an individual, by a creditor of
O, effectually attached the fund én medio, there
being a concurrence of indebtedness to C, and
of the possession of funds. Held (Lord Ben-
holme diss.) that an arrestment on the depend-
ence attaching the sum of £50 sterling money,
more or less, “ with all goods, gear, debts, and
sums of money,” was effectual to entitle the
arrestor to claim in a multiplepoinding, and

in competition with other arresting creditors
to be ranked on the fund i medio for a sum
in excess of that specified in the schedule of
arrestment. Observed (per Lord Cowan) that
an arrestment being laid, an arrestee would
be in danger to pay away any part of the funds
belonging to the common debtor in excess of
the sum specified in the schedule as arrested.

This is an action of multiplepoinding and ex-
oneration brought in the name of James Ritchie,
writer in Glasgow, agent for election expenses for
Sir Norman Macdonald Lockhart of Lee and Carn-
wath, Baronet, against John M‘Lachlan, account-
ant, Wishaw, common debtor, and Archibald Pol-
lock, accountant in Glasgow, trustee under a trust-
deed executed by the said John M‘Lachlan, for
behoof of his creditors, real raiser, Henry M‘Lach-
lar, accountant, Coatbridge, and others. In the
condescendence annexed to the summons the cir-
cumstances in which the action is brought are ex-
plained :—

“The common debtor was one of the agents at
the last election of a Member of Parliament for
South Lanarkshire, and in promoting the candida-
ture of the said Sir Norman Macdonald Lockhart
there was incurred to him an account for work
performed and moniés disbursed by him. The
said account having been disputed, was referred by
the said common debtor, with consent and concur-
rence of the defender Henry M‘Lachlan, and the
said James Ritchie, ag agent for election expenses
for the said Sir Norman Macdonald Lockhart, to
the decision and final award of George Smith,
writer in Glasgow, as arbiter mutually chosen by
them, conform to minute of agreement and refer-
ence entered into between them, dated 2d and 38d
June 1869. The said arbiter, after sundry steps
of procedure in said reference, pronounced an
award on or about 9th September last, finding
the common debtor entitled to the sum of £170,
being the amount of the fund i medio. A copy of
the said minute of agreement and reference and of
the said award are herewith produced. On or
about 19th August 1869 the said common debtor,
for the better security and more sure payment of
the debts due by him, executed a trust-deed in
favour of Archibald Pollock, accountant, Glasgow,
defender and real raiser. Thesaid Henry M:Lach-
lan alleges a right to the said fund ¢n medio, or
part thereof, in virtue of an assignation, or pre-
tended assignation, by the common debtor in his
favour, and the other defenders have arrested in
the hands of the pursuer and nominal raiser, for
sums alleged to be due to them by the said common
debtor. The said real raiser has endeavoured to
convene a meeting of the creditors of the said com-
mon debtor, with the view of getting some ami-
cable arrangement, and a fair division of the means
and estate of the said common debtor, but having
failed to do so, the present action has become ne-
cessary.”

The following are the claimants on the fund ¢n
medio :—

(1) James Graham, watchmaker, Glasgow, who
claims to be ranked on the fund for the sum
of £24, 16s. in respect of an arrestment dated 9th
September 1869 laid on in the hands of the nomi-
nal raiser James Ritchie. The arrestment was
laid ¢“in the hands of James Ritchie, writer, Glas-
gow, as individual and as agent of Sir Norman
Macdonald Lockhart.”

(2) The said Archibald Pollock, who claims the
whole fund in medio in virtue of a trust-deed in



The Scottish Law Reporter. 501

his favour for behoof of creditors, granted by the
common debtor, dated 19th August 1869.

(3) The said Henry M‘Lachlan, who claims to
be ranked for two sums of £81, 1s. 2d, and £15, 7s.
7d. in respect of an assignation dated 18th Decem-
ber 1868 by the common debtor in his favour, of
an account of £267, 11s., of which payment was
claimed by the common debtor from Sir Norman
Macdonald Lockhart, the said account being that
under which, in the reference above specified, the
common debtor was found entitled to a sum of £170.
This assignation was intimated to Ritchie on or
about 20th January 1869.

(4) Messrs D. & J. Cassels, grocers, Hamilton,
who claim two sums, amounting to £58, 7s. 11d.,
in virtue of an arrestment used on the dependence
of an action in the Sheriff-court of Hamilton, dated
2d March 1869. The arrestment bore to be in the
“hands of James Ritchie, writer, Glasgow.” It
arrested a sum of **£50 sterling money, less or
more, due and addebted by him to the said John
M‘Lachlan, together with all goods, gear, debts,
sums of money,” &ec.

(6) James Marshall, auctioneer, Carluke, who
claims £14 in virtue of an arrestment laid under
an extract registered protest of a bill, dated 20th
August 1869.

The following is the material part of the deed of
submission :—¢“Therefore the said James Ritchie, as
agent foresaid, and the said John M‘Lachlan (with
consent foresaid), have submitted and referred, as
they hereby submit and refer, their aforesaid differ-
ences, and all other questions or differences arising
out of or in relation to the said account, to the
amicable decision, final sentence, and decree-
arbitral to be pronounced and given forth by
George Smith, writer in Glasgow, arbiter mutu-
ally chosen by the said James Ritchie and John
M:Lachlan, to the end that he may determine the
same, with power to the said George Smith to tax
the said account on the footing that the said John
M‘Lachlan was an agent of the said Sir Norman
Macdonald Lockhart, or on any other footing that
he may determine that the said John M‘Lachlan
was engaged in during the said election, or con-
gider reasonable, and assess the same as a whole,
or each item thereof (both fees and outlay), at such
a sum or sums as he shall think proper; and fur-
ther, with power to the said George Smith to re-
ceive claims, take all manner of probation he may
think fit, by writ, witnesses, or oath of party, and,
inter alia, to call for all books, accounts, and full
details thereof, vouchers, letters, and documents
relative to the foresaid account and claim and
others, or to the engagement and actings of the
paid John M‘Lachlan, and to hear the parties
thereon ; as also to decern against either party, in
whole or in part, for payment of the expenses
which may be incurred by the other party under
this submission, including the remuneration of the
clerk to the submission, as also including the ex-
pense of the deed of submission itself, and of the
decree or decrees-arbitral to follow hereon, and of
the registration of the same respectively; and
whatever the said arbiter shall determine in the
premises in whole or in part, by decree or decrees-
arbitral, whether interim or final, to be pronounced
by him between and the day of

next, or on or before any other day
to which he may prorogate the submission, which
he is empowered to do at pleasure; I, the said
James Ritchie, bind and oblige myself as agent
foresaid, and my said constituent, and we, the said

John M‘Lachlan and Henry M‘Lachlan, bind and

oblige ourselves and our respective heirs, executors, -

and successors, to acquiesce in, implement and ful-
fil to each other, under the penalty of £100 ster-
ling, to be paid by the party failing to the party
observing or willing to observe the same over and
above performance.”

The award was as follows :—* The arbiter hav-
ing met with the agents for the parties, and gone
over with them the details furnished by the claim-
ant of his account or claim—Finds that the same
ought to be modified to £170 sterling, and modi-
fies the same accordingly: Finds also the respond-
ent liable to the claimant in one-half of the ex-
penses incurred by him in the submission, as the
same may be taxed by the arbiter, of which allows
an account to be lodged.

¢ Note.—The arbiter thinks that the sum awarded
the claimant will fully remunerate him for his ser-
vices during the election contest in question, not-
withstanding the large modification of the claim.
The arbiter allows the claimant half costs, because
a considerable portion of the inquiry in the sub-
mission was directed to the question as to the cha-
racter in which the claimant acted, in which he
has been successful—the respondent, in conse-
quence of his not having begun to take charge till
after the contest commenced, evidently not being
aware of the whole circumstances connected with
the claimant’s employment and actings.”

The Lord Ordinary (JERVISWOODE) pronounced
the following interlocutor :—*The Lord Ordinary
having heard counsel for the parties respectively
in the competition, and made avizandum, and
considered the debate, productions, and whole pro-
cess—Finds that the arrestment used in the hands
of Sir Norman Macdonald Lockhart on behalf of
the claimant James Marshall, the execution of
which, as returned by the messenger, forms No.
15 of process, was so used validly and competently
to the effect of attaching such sum as was then in
his, the said Sir Norman Macdonald Lockhart's,
hands as due, and in which he was addebted to
John M‘Lachlan, the common debtor; and to such
extent and effect sustains the plea in law stated
on behalf of the said claimant Marshall: Finds
that the arrestment used on behalf of the claimant
James Graham, in the hands of the nominal raiser,
ag an individual, and as agent of Sir Norman Mac-
donald Lockhart, the execution of which forms
No. 21 of process, and that used on behalf of the
claimants Messrs D. & J. Cassels, in the hands of
James Ritchie, Hsq., writer, Glasgow, the nominal
raiser—the execution of which is No. 24 of process
—were, in point of law, respectively invalid and
ineffectual to attach the sum which forms the fund
in medio in the present process, in respect that the
said sum was not, and did not constitute a debt
due by the said arrestee to the defender John
M<Lachlan, but was in its proper character a de-
posit of a sum of money in the hands of the ar-
restee, for a separate special and limited purpose,
and as such was not arrestable by the personal
creditors of him, the said John M‘Lachlan; and
before further answer, and with reference to the
preceding findings, appoints the cause to be en-
rolled, that parties may be heard as to the applica-
tion of the same to the claims of several parties,
reserving meanwhile the matter of expenses.

“ Note—The questions raised in this process are
not free from difficulty in their solution; but the
Lord Ordinary has endeavoured to deal with them
in such form as he trusts may sufficiently exhaust
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the points of law which all parties, as the Lord
Ordinary understood, were agreed could be and
ought to be disposed of in the present stage of the
process.

s If it shall appear to the parties, or any of them,
that other points raised by them, which are not
embraced in the present judgment, may be decided
now, the Lord Ordinary, if moved to that effect,
would endeavour to exhaust such matter of ques-
tion before the period of reclaiming against this
interlocutor shall expire.”

The claimants Graham & D. and J. Cassels
reclaimed.

H. J. Mo~crErrF for Graham,

Smanp and W. A. Brown for D. &. J. Cassels.

Scorr for Henry M‘Lachlan.

Branbp for Marshall.

R. V. CameBELL for Pollock.

The case was several times before the Court,
and was argued by the parties upon a variety of
points. The Court ultimately decided as follows:—
They held (1) that the arrestment laid on by
Graham in the hands of Ritchie, the nominal
raiser, was & good arrestment. It was dated 9th
September 1869, the date on which under the sub-
mission referred to the common debtor became
entitled to £170. Ritchie was a party to the sub-
mission, and under it he came to be in right of
funds which he was bound to pay over to the
common debtor. By the Corrupt Practices Act,
the agent for election expenses was the only party
who could satisfy election claims, the candidate
being interpelled from himself making such pay-
ments. It was unnecessary to say what might
have been the result if Ritchie had had no funds
in his hands belonging to the common debtor, but
in virtue of the award under the submission he
must be taken to have had funds at the date of
the arrestment., The Lord Ordinary was wrong
in holding that the fund in medio was not arrest-
able, because “it was in its proper character a
deposit of a sum of money in the hands of the ar-
restee for a separate, special, and limited purpose.”
His Lordship was confounding the case where
there was a destination of a fund in favour of par-
ticular creditors where an arrestment by a creditor
of the party making the destination would not
carry off the fund. Here the funds were in the
hands of the nominal raiser for the express purpose
of paying the common debtor, and as arrestment
could not be laid in his hands, it must necessarily
be done in the hands of the party in possession.
(2) The arrestment in the hands of Ritchie used
by D. & J. Cassels was also good. It was differ-
ent in terms from Graham’s arrestment, who had
arrested in Ritchie’s hands not only as an indivi-
dual but as an agent; but on the assumption that
he held funds there was o concurrence of the two
conditions necessary to validate the arrestment—
1st, indebtedness by Ritchie to the common debtor;
24, the possession of funds that might be attached.
If funds were due by Ritchie to M‘Lachlan, it was
immaterial in what capacity the relation of debtor
and creditor was established. (3) The assignation
in favour of Henry M‘Lachlan was not open to the
objections stated to it by the arresting creditor
Graham. If it were taken to be an assignation in
the strict sense of the word, a penny stamp would
certainly be insufficient. But it was of the nature
of a mandate to Henry M‘Lachlan to receive the
sum which was due to the common debtor, and
therefore fell within the principle of the judgment
in Lawrie v. Ogilvie, 6 Feb, 1810, 156 F.C. 561,

The Lord Justice-Clerk was further of opinion that
the deed founded on was liable to no objection
under the Stamp Act ; but the judgment of the ma-
jority was rested on the ground that the mandate
was an effectual transmission of the right. (4) The
arrestment used by Messrs D. & J. Cassels in the
hands of Ritchie was not only good, but although
the schedule only specified a sum of £50 as ar-
rested, was valid to enable the claimants to be
preferred for a larger sum on the fund in medio.
There was no doubt that an arrestment on the de-
pendence covered not only the principal debt but
all the expenses of recovering it in whatever Court
these might be incurred. And the arrestment laid
an embargo on all “sums of money ” in the ar-
restee’s hands, Lord Cowan observing that an ar-
restee paying away any part of funds in his hands
after an arrestment had been laid on did so at his
own rigk, and exposed himself to the penalties of
a breach of arrestment. Lord Benholme differed
on this point. He held that the words in the sche-
dule of arrestment, “together with all goods, gear,
debts, and sums of money,” were to beread as mere
words of style; and that the words ““ more or less ”
in the schedule, occurring after the specification
of the sum arrested, were to be held as qualifying
not the amount specified in the schedule, but the
amount of the debt, operating however within the
limits specified.

Agents for Pursuer and Nominal Raiser—Bell
& M:Lean, W.S.

Agent for Real Raiser and other Claimants—A.
Kirk Mackie, 8.8.C.

Agent for D. & J. Cassels—Alexander Morison,
8.8.C.

Agents for Graham—DMurray, Beith & Murray,
w.S.
Agent for Marshall—Robert Denholm, S.8.C,

Friday, May 27.

SIMSON ¥. CARNEGIE.

Landlord and Tenant—Incoming Tenant—Price of
Seeds. Terms of a deed which held to consti-
tute an obligation on the incoming tenant to
pay, either to thelandlord or outgoing tenant,
the value of the grass seeds sown with the last
crop of the outgoing tenant.

This was an appeal from the Sheriff-court of
Cupar-Fife, the appellant being the pursuer in the
Court below. The action was brought by Mrs
Simson, as trust-proprietrix of the lands of Pit-
corthie, against Mr Carnegie, the tenant of the
farm of Xaster Pitcorthie, and concluded for the
sum of £50, 11s., as the price of grass and clover
gseeds sown down by the late George Simson, the
pursuer’s author, with the crop of the year 1866,
immediately preceding the defender’s entry to the
farm. The question turned upon the construction
of the defender’s lease, and there was also involved
the further question, how far it is competent to add
to the obligations of parties in a formal lease other
obligations derived from common law or the custom
of the county? The discussion turned on the im-
port of the following documents :—

“1, Excerpt from Tack between George Simson,
Esq., and Mr George Russell, dated 7th and
9th April 1849, for nineteen years from
Martinmas 1849,

“And in regard to the management of the farm
before the conclusion of the lease, the tenant ghall



