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T'uesday, December 10.
SECOND DIVISION.

[Lord Jerviswoode, Ordinary.
WALKER AND OTHERS ¥, LAW AND OTHERS,

Charitable Institution—Corporation— Managers, elec-

tion of —Tutle to Vote— Firms— Composite Sub-
scribers,

Partnership— Partner, power of—Mandate.

By the charter of erection of the Royal In-
firmary of Edinburgh, all the contributors are
erected into one body corporate, and the affairs
of the corporation are to be managed by
twenty managers. Three are named ex officio,
and of the remaining seventeen, six are “to
be elected out of the number of contributors
to the said charity residing in or near the said
city.,” It is further provided that ¢ all and
every the members of the said corporation who
shall have coutributed £5 each, or more, to
the said Infirmary,” are *“to assemble and
meet together on the first Monday of Janu-
ary in each year, and that the said members
of the corporation so assembled shall be, and
be called, a general court.” By the Royal In-
firmary of Edinburgh Act 1870, section 16,
it is enacted that every person who was previ-
ously a member of the corporation shall con-
tinue to be so; that a certain subscription
shall qualify for membership; and “ that every
person so qualified shall be a member of the
corporation, and be entitled to be a member
of the general court of contributors.” By sec-
tion 17 of the same Act it is provided, in re-
gard to the six managers to be chosen out of
the number of contributors, that they “shall
be chosen by the general court of contribu-
tors.,” Proof of usage having been led, the
Court held that the votes given by individual
partners in respect of contributions to the re-
quisite amount by the firms or companies of
which they are partners are good; but that
only one partuer is entitled to represent the
firm, or to vote on the motions on which the
vote is taken, and that without any written
mandate of the firm; that votes given in re-
spect of joint contributions are good in cases
in which the amount of the contributions when
divided by the number of contributors are

sufficient to qualify each such contributor,
but in no other case.

This was an action of suspension and interdict,
raised by John Walker, W.S,, Graham Binuy,
W.8., and George Cunningham, C.E., all of Edin-
burgh, complainers; against the Right Honourable
‘William Law, Lord Provost of the Cityof Edinburgh,
and others, respondents. In the note of suspension
the complainers prayed the Court to interdict, pro-
hibit, and discharge the respondents, or any of them,
to have been elected as managers of the Royal In-
firmary of Edinburgh; ¢ As also to interdict, pro-
hibit, and discharge the said respondents Andrew
Coventry, James Cowan, David Masson, William
White-Millar, and Alexander Nicholson, and each
of them, from taking the oaths of office as managers
of the said Royal Infirmary, on the footing of their
having been olected as such by the said court or
meeting of contributors on 1st January 1872; as
also from acting, or attempting or professing to act,

as such managers in any manner of way; as also
to interdict, prohibit, and discharge the whole re-
spondents from preventing or obstructing in any
manner of way the said David M‘Laren, Henry
Duncan Littlejohn, M.D., Edinburgh, Edward
L 1 Blyth, civil engineer, Edin-
burgh, John Weir, merchant, Edinburgh, David
Smith, writer to the signet, Edinburgh, and Andrew
Wood, M.D., Edinburgh, from being declared to
have been duly elected as managers of the said
Royal Infinuary by the said eomrt or meeting of
contributors on 1st January 1872, and from pre-
venting or obstructing the said persons, or any of
them, from taking ottice and acting as munagers
of the suid Infirmary, duly elected to that office:
as also to interdict, prohibit, and discharge the said
Right Honourable William Law, or any other person
who may be or act as chairman at the court or
meeting of contributors to the said Infirmary, to be
held on Monday, 16th January current, or on any
other day to which such Court or meeting may be ad-
journed, from receiving, counting, or giving effect to
and from permitting to bereceived,counted,or given
effectto,at thesaid courtor meeting, any votes of com-
panies or firms, or any of the votes generally known
as ‘composite ’ votes, being votes given by more
persous than one jointly; as also from receiving,
counting, or giving effect to, or permitting to be re-
ceived,counted, or given effect to,atthe said meeting,
any votes by partners, mandatories, or any other
persons, in respect of contributions to the funds of
the said Infirmary, given by or in the name of com-
panies or firms, or by or in the names of more per-
sons than one jointly; and from declaring the said
respondents, Ardrew Coventry, James Cowan, David
Masson, William White-Millar, and Alexander
Nicholson, or any of them, to have been duly elect-
ed as managers of the said Royal Infirmary by the
said court or meeting of contributors keld on 1st
January 1872, as aforesaid.”

The averments upon which the complainers sup-
ported this note were as follows :—'T'he constitution
of the Royal Infirmary of Edinburgh is regulated
principally by the Royal Clarter of Incorporation,
granted by His Majesty King George II., of date
25th August 1736, This charter “erected and
created all contributors to the charitable design
therein described into ome budy, corporate and
politic, by the name of the Royal Infirmary of
Edinburgh, with power inter aliz to make such
bye-laws, rules, and orders consistent with the laws
of the realm, as might best conduce to the charit-
able end aud purpose above mentioned.” The
charter also declared that the affairs of the cor-
poration should be governed and directed by twenty
managers, whereof the Lord Provost of the City of
Edinburgh for the time being, and in the case of
his absence the Dean of Guild, sliould always be
one, and the President of the Royal College of
Physicians of Edinburgh, and in case of his absence
the Vice-President, should be always another, and
the Deacon-Convener of the Crafts of the said City
of Edinburgl for the time being should be always
another, and the remaining seventeen should be
annually elected at the times and in the manner
thereinafter directed, out of the classes therein
mentioned, being ¢nter alios “six more to be elected
out of the number of contributors to the said
charity residing in or near the said city, if such
can be found ready to undertake the office.” By
the said charter it was also provided that the twenty
managers for the time, or any seven or more of
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them, should, on the first Monday of January in
each year, by a majority of voices, elect and name
their successors in the management and direction
of the affairs of the said corporation ; and the mana-
gers were empowered, at their first meeting in
January yearly, to appoint any twelve of their own
number to be the ordinary managers of the affairs
of the corporation for that year, of which ordinary
managers five should be a quorum.,  The charter
farther directed that all members of the corporation
who shall have contributed £5 sterling each may
meet together ¢ on the first Monday of January in
each year, and that the said members of the cor-
poration so assembled shall be and be called a
general court.”  And that they, or a majority of
them so assembled, should have full power and
authority to make and constitute such bye-laws,
ordinances, and regulations of the corporation as
to them should seem meet. In pursuance of the
power thus conferred ypon them, the managers
enacted various regulations, and énfer alia the fol-
lowing—F'irst, every contributor to the amount of
£5 sterling shall be entitled to be a member of the
general court of contributors; second, that that
court shall be held annually on the first Monday
in January; third, that the general court of con-
tributors shall appoint a committee of their number
to examine and report upon the papers and books
laid before them on the day to which the general
court shall think fit to adjourn; and fourth, that
the adjourned court shall confirm or amend the re-
port of their committee as they shall see cause.
It is also declared in these regulations that ¢ at
each such annual election of managers, four, five,
or six of the managers of the preceding year shall
be changed, and new omnes belonging to the same
classes shall be chosen in their places, but fewer
than four, or more than six, shall not be changed
at any annual election.,” Then, by the Royal In-
firmary Act, 1870, entitled “ An Act for authorising
the Corporation of the Royal Infirmary of Edin-
burgh to remove their Infirmary buildings toa more
suitable position, and to acquire for that purpose
the site of George Watson’s Hospital and adjacent
ands, and for other purposes,”—section 16, it is
enacted that * every person who was immediately
previously to the passing of this Act a member of
the Corporation, shall continue to be a member
thereof; and from and after the passing of this Act
the qualification necessary for a member of the
Corporation shall be the contribution by the person
desiring to be a member thereof of an amount not
less than £5 in one sum, or the continuous annual
contribution of an amount not less than £1, after
such annual contribution shall have been made
during three consecutive years, and every person
so qualified shall be a member of the Corporation,
and be entitled to be a member of the general
court of contributors.” By section 17 of the said
Act it is declared that “from and after the first
Monday of January, in the year 1871, the number
of the managers of the Corporation shall be twenty-
one, of whom the Lord Provost of the City of Edin-
burgh, or in his absence the Dean of Guild of the
City of Edinburgh, shall ez officio be one, and the
other managers shall be appointed annually by the
following bodies in the manner hereinafter men-
tioned, that is to say, énter alios six managers shall
be chosen by the general court of contributors, of
which six managers two shall be chosen from
among the persons who are members of the Corpora-
tion, and also at the same time subscribers to the

Convalescent House belonging to the Corporation,”
and the said section concludes thus—** And each
of the bodies hereinbefore empowered to choose one
or more of the managers may make such rules as
to them shall seem proper, with respect to the
manner of choosing such manager or managers.”
By section 19 of the said Act it is inter alia declared
that * the six managers to be chosen by the gene-
ral court of contributors shall be so chosen at the
meeting of such general court to be held on the
first Monday of January in each year, after the
passing of this Act, or at some adjournment
thereof, and shall kold office as managers from the
time of their election until the next annnal election
by the said general court of contributors.”

Some difficulty having arisen as to the votes at
the general courts of contributors, a remit was
made, at the suggestion of the serutineers of Janu-
ary 1871, to the managers to consider and report
“the mode in which the votes of contributors at
general meetings of the corporation should be
taken, and who are entitled to vote.” On 1st
January 1872 the managers made their report in
accordance with the remit.  On the first branch
of the remit they recommended the preparation of
an annual list of members, and on the second
branch they reported that they had taken the opi-
nion of Counsel, and that that opinion was (1) that
a firm was not entitled to vote; and (2) that an in-
dividual partner was not entitled to vote in the
firm name, and that the firm could not authorise
him to do so by mandate. After the said report
was read, a motion was made, seconded, and agreed
to, that, in accordance with the usual practice, it
be remitted to a committee of the contributors to
bring up a report upon it 14 days after said 1st
January 1872, and such a remit was made accord-
ingly. Thereafter Dr Maxwell Nicholson read to
the said general court of contributors & motion
which had been agreed upon by the managers of
the Infirmary for the purpose of being so »ead,
viz.—*The managers resolve strongly to recom-
mend to the contributors that no change in their
representatives should be made for the ensuing
year. these gentlemeu having acquired experience
which is specially useful at the present time, and
being connected with the important matters of
business not yet completed, affecting alike the
efficiency and economy of the present Infirmary,
and the building of the new.” And in pursuance
of the said recommendation Dr Nicholson moved
that the contributors at the said meeting should
re-elect their representatives at the board of man-
agement during the past year, viz.—Mr David
M-Laren, Dr Littlejohn, Mr Edward Blyth, Mr
John Weir, Mr David Smith, and Dr Andrew
Wood.  This motion was duly seconded by Mr
Edmund Baxter, W.8. The Lord Provost, Mr
Law, then moved a counter motion, that the fol-
lowing gentlemen should be elected as the repre-
sentatives of the contributors, viz.—Mr Edward
Blyth, Mr David M-‘Laren, Councillor James
Cowan, Professor Masson, Mr White Millar, and
Mr Alexander Nicolson, advocate. This motion
was seconded by Mr Andrew Coventry; and Mr
Edward Blyth thereupon intimated his disappro-
bation of the proposal to make a material change
in the administrative body of the Infirmary at the
present time—that he refused to take the respon-
sibility of holding office with the removal of nine
managers out of twenty-one; and after some fur-
ther explanations and remarks he concluded by
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requesting the Lord Provost and Mr Coventry to
remove his name from the list proposed by them.
Sometime afterwards the Lord Provost again read
his list, intimating that as Mr Blyth had declined
to be proposed he would substitute the name of Mr
Coventry. A vote was thereafter called for, which
was taken in the first instance by a show of hands,
and the Lord Provost intimated that the numbers
appeared to be so nearly equal that he must divide
. the house. Tellers were then appointed, to whom
cards were given by the voters or persons claiming
to vote; and, on these cards being counted, it was
reported thatthere had voted for the Lord Provost’s
motion 177, and for Dr Nicholson’s motion 168—
majority for the Lord Provost’s motion 9. A poll
wag then demanded, and the tellers were appointed
to scrutinise the votes, and report the result to the
adjourned meeting of contributors, to take place on
Monday 15th January. At the end of the meeting
the Lord Provost said that in place of Mr Blyth
Mr Coventry had been elected, and that the other
gentlemen elected were David M:Laren, Counecillor
James Cowan, Professor Masson, William White
Millar, and Alexander Nicolson.

This election the complainers maintained to be
bad, on the ground that the majority of votes given
by qualified voters, or persons entitled to vote, were
given, in point of fact, in support of Dr Nicholson’s
motion, and that therefore the gentlemen declared
to be elected were not really so. * The votes objected
to as bad, were (1) votes given by companies or
firms or partners thereof, and (2) votes in respect
golely of contributions to the funds in some compo-
gite name, consisting of several separate persons,
such as ‘“ Messrs A,” or the “Misses B.” It was
in consequence of this alleged illegality in the
election that this suspension and interdict was
raised.

In answer to the above averments, the respon-
dents maintained—that under the terms of said
Royal Charter of 25th August 1736, and under the
terms of said private Act of Parliament of 20th
June 1870, the contribution of the sums of money,
in the Charter and Act of Parliament respectively
specified, to the funds of the Royal Infirmary, en-
titled the party contributing to a voice in the deli-
beration and voting of the contributors, whether
such contributor were an individual or a private
partnership having persona standi in judicio. They
further maintained that the contribution of the sum
required to qualify for membership by an indivi-
dual entitled the contributor to a voice in the deli-
bérations and voting of the said court, although
his contribution might have been massed with
others, and given in under a common name, such
as “Messrs A,” or “Misses B;”—such composite
contributions were at all events sufficient to qualify
for membership where the amount of the composite
contributions, when divided by the number of con-
tributors, was sufficient to give a qualification to
each of the persons subscribing collectively.

In support of their averment of the meaning of
the clause of the said Royal Charter having re-
ference to membership of the court of contributors,
the respondents founded on the contemporaneous
and subsequent usage following on said charter.
They averred that from the institution of the Royal
Infirmary, and continuously to the present time,
large sums have been contributed to the funds of
the Royal Infirmary by partnerships, in the com-
pany name or firm and by members of a family,
in the form of composite contributions. The

|

amount contributed by firms, and the number of
contributing firms, have progressively increased,
and their contributions now constitute a consider-
able proportion of the annual revenue of the cor-
poration. By the usage of the corporation, ori-
ginating at the time of its institution, and continued
without interruption to the present time. contri-
buting companies and composite contributors have
been admitted to all the privileges of mewmbers of
the corporation, and of its court of contributors.
From time immemotial it has been the usage of
the court of contributors that companies so qualified
were admitted to the deliberations of the court, the
company attending the meetings of contributors by
one of its partners, and voting on disputed ques-
tions. Firms have thus been admitted through
their partners, and composite contributors indivi-
dually, to take part in the proceedings of the In-
firmary in three different ways:—(1) As members
taking part in the proceedings of the ordinary
meetings of the contributors, and voting in divi-
sions. (2) As members appointed by such meet-
ings to act on committees of the court of contri-
butors, for examination of the managers’ report on
the affairs and accounts of the incorporation
generally. (8) As managers of the institution,
with no other qualification than the contribution
in name of the firm, or composite contribution re-
spectively.

The usage in these three different ways has been
uniform and unchallenged during the entire period
of the existence of the corporation; and evidence
of it appears in all the extant records of the pro-
ceedings of the corporation.

The Lord Ordinary pronounced the following
interlocutor :— :

“ Edinburgh, 20th July 1872.—The Lord Ordinary,
having heard counsel and made avizandum, and
considered the debate and whole procoss, Finds,
with relation to the terms of the 16th section of
‘The Edinburgh Royal Infirmary Act 1870,” as re-
ferred to in the seventh statement of facts for the
complainers, that the enactment therein set forth,
to the effect that every person who was, immedi-
ately previously to the passing of the said Aect, a
member of the Corporation, should continue to be
a member thereof; ‘and from and after the passing
of this Act the qualification necessary for a member
of the Corporation shall be the contribution by the
person desiring to be a member thereof of an
amount not less than £5 in one sum, or the con-
tinuous annual contribution of an amount not
less that £1, after such annual contribution shall
have been made during three consecutive years,
and every person so gualified shall be a member
of the Corporation, and be entitled to be a member
of the General Court of Contributors,’ is sufficient,
and must, under the due interpretation of the said
enactment, be held to include not only individuals
contributing the sums of £5 and £1, as therein
stated, in their individual character, but also to
include and embrace firms, to the effect of entitling
such firms to vote, by and through a member
thereof, personally appearing, if the sole member,
or by any member thereof holding the written
authority of the firm, if consisting of more than
one partner; but always so that the vote of such
firm shall be taken, and have effect, at any general
meeting of the Corporation, as the vote of one
member of the Corporation only:—And, with the
above finding, appoints the case to be enrolled, with
a view to further procedure, and to such enquiry,
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as respects those matters of fact in regard to which
the parties are not at one, as may be found neces-
sary —reserving ¢n hoc statu the matter of ex-
penses.”

The respondents reclaimed.

it was argued for them that there was no diffi-
culty in incorporating a firm as a member of
a corporation, or even a corporation as a member
of another corporation, as exemplified in the com-
mon case of a Railway Company holding shares in
another Railway Company. In the case of the In-
firmary there was nothing improper or munnatural
in firms contributing, but very much the reverse,
and why should firms as contributors not be mem-
bers of the corporation? The charter authorises—
(1) contributions to be received even from firms,
and (2) that the affairs of the Infirmary shall be
managed by contributors. And there was no diffi-
culty in firms being represented in the manage-
ment, as was clear from the fact that it had been
found perfectly practicable for a hundred and fifty
years. As to the contention on the other side,
based upon the meaning of the words “firm ” and
“person,” any such fine distinction as was there
insisted on would stop even ordinary business, if
carried to its legitimate conclusion. As to compo-
site contributors, it was argued that they contribute
as one contributor, and should therefore have a vote
as a contributor.

It was argued for the complainers that a firmisnot
a person in the meaning of the charter of the Royal
Infirmary. When a company becomes a member of
another, it is for purposes of trade, for which alone
a firm is in law recognised as a person. And in
the case of Railway Companies—the case instanced
on the other side—the fact that the company may
be represented by one partner, and that that part-
ner has power to make oath for the company, is not
a matter of common law, but a power given by ex-
press statute. Again, a company is not a person
for all purposes—for example, it cannot hold feudal
. estate, and that because it is not a person. The
Act requires “ persons " to be contributors, and it
is clear from the whole Act that individual persons
are meant, and not a corporation of persons. It is
no greater anomaly to exclude a firm than to ex-
clude & corporation, and if a corporation is not ex-
cluded, then, by a donation which entitles to a life
membership, a person which never dies would be-
come a member for ever, and this could not have
" been intended. Then, as to the election of mana-
gers, the Act requires the corporators electing to
have the qualification and to be bodily present, and
there is no provision for any one who absents him-
self having a voice in the election. In regard to
this matter also, the word ¢ persons’ plainly
means individuals, and the contributors are to se-
lect a certain number to act as managers. But if
a firm were a contributor, and were chosen to act
as a manager, the meeting would really be dele-
gating to the firm itself the power to select its re-
presentative to sit at the managing board, and so
the power of choice given to the court of contribu-
tors would be lost. As to the usage, custom may
explain but cannot destroy the terms of the clar-
ter, and it is impossible by any usage to convert
firms into persons, where personal presence is re-
quired by the charter.
Magistrates of Wick, M. 1848; Governors of
Heriot's Hospital v. M*Donald, 4 W, and S, 101.

The Court then, before answer, allowed the re-

spondents to print and box such excerpts as they
might think fit from the records of the Royal In-
firmary, bearing upon their allegations of usage.

This was accordingly done, and the result will
sufficiently appear from the opinions of the Lord -
Justice-Clerk and Lord Cowan.

At advising— :

Lorp CowaN—The Royal Infirmary has its
origin as a corporation in a charter of erection by
George I1., in August 1736.  Under the terms of
that charter, and of the bye-laws and rules enacted
in virtue thereof, the Infirmary has continued to
be managed to the great benefit of the public of
Edinburgh. A recent statute, passed in June
1870, makes certain alterations, and contains cer-
tain provisions regulating the administration of the
Infirmary, and to some extent affecting the consti-
tution of the corporation.

By the Royal Charter all and every the contribu-
tors who should have already contributed to the
charitable design, and all such persons as should
thereafter contribute thereto, are erected into one
body corporate, and are .empowered to make such
bye-laws and others “consistent with the laws of
the realm, as might best conduce to the charitable
eund and purpose’’ contemplated.

Provision is made for tlie management of the
affairs of the incorporation by twenty managers,
three of whom are named ex officio, and the re-
maining seventeen appointed to be annually elected
out of certain classes therein mentioned, and inter
alios *“six more to be elected out of the number of
contributors to the said charity residing in or near
the said city.” Provision is farther made for an
annual meeting of the contributors, in these terms,
viz,, that “all and every the members of the said
corporation who shall have contributed £5 each or
more to the said Infirmary ” are « to assemble and
meet together on the first Monday of January in
each year, and that the said members of the cor-
poration so assembled shall be and be called a
general court,” with full power to make bye-laws,
ordinances, and regulations as to them should seem.
meet.

The qualification of those contributors entitled
to be members of corporation, and to attend the
general court, was the subject of special enactment ~
by the statute of 1870, section 16 of which enacts
—¢“that every persou who was immediately previ-
ously to the passing of this Act a member of the
corporation shall continue to be s member thereof ;
and from and after the passing of this Act the quali-
fication necessary for a member of the corporation
shall be the contribution by the person désiring to be
a wember thereof of an amount not less than £5 in
one sum, or the continuous annual contribution of an
amount not less than £1, after such annual con-
tribution shall have been made duriug tiiree conse-
cutive years, and every person so qualified shall be
a member of the corporation, and be entitled to be
a member of the general court of contributors.”

And by section 17 of the Act 1870 it is declared
that from and after January 1871 the number of
managers should ‘be twenty-one, the Lord Provost
being one ex officio, and the other managers being
appointed by the bodies therein enumerated. JInter
alios, it is provided *that six managers shall be
chosen by the general court of contributors,” and
by section 19, that the six managers to be chosen
by the general court of contributors *“shall hold
office as managers from the time of their election
until the next annual election by the said general
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court of contributors.,” It may be mentioned that
each of the bodies empowered to choose one or more
of the managers may make such rules as they
think fit * with respect to the manner of choosing
such manager or managers.” Asregards the gene-
ral court of contributors, no such rules have been
made.

At the annual meseting of contributors in January
1872, a difference of opinion was found to exist in
reference to the members to be elected managers
for the ensuing year. This led to a vole being
taken, and to a subsequent scrutiny of the votes
tendered and given in support of the two motions
respectively submitted to the meeting, and this
again has led to these legal proceedings, the adop-
tion of the one motion or the other being depen-
dent upon certain questions affecting the qualifica-
tion to vote of certain persons present at the gene-
ral court who tendered and gave their votes on that
ocecasion.

These questions relate, 1st, to the right of indi-
viduals who appeared at the meeting and voted for
the one or other of the motions, claiming to be en-
titled to do so as members of the corporation, in
respect of their being individual partners of mer-
cantile firms or companies, by whom contributions
of the necessary amount had been made to the
funds of the corporation; and 2d, to the right of
individuals o appear at the meeting and vote as
members of the corporation, by whom, jointly with
other members of their families, contributions were
made to the requisite amount, being what are called
in the record composite votes.

The Lord Ordinary has held that the votes so
tendered by individual partners of firms or compa-
nies were properly tendered, these individuals be-
ing entitled to vote in respect of the qualifying
contribution of their respective firms; but his
finding to this effect is qualified by the condition,
that the individual so tendering his vote as a part-
ner of the firm must hold “the written authority
of the firm, if consisting of more than one partner.”
His Lordship does mot dispose of the question
raised as to the legality of the composite votes.

Before disposing of the questions thus raised,
the Court, having regard to the allegation of usage
contained in article 4 of the respondents’ statement,
considered that it would be right and expedient
that such excerpts as the respondents might think
fit to print, bearing on the facts therein stated,
from the records of the Royal Infirmary, should be
before them, so that the extent and character of
the usage alleged might be ascertained. It is with
this information before us (no farther proof being
desired by either party) that we have to determine
the two questions I have stated.

On the first of these questious I concur in the
finding embodied in the interlocutor of the Lord
Ordinary, viz., that contributions by firms of the
requisite amount, constituting membership of the
corporation, entitled any one of their partners to
appear at the meeting and vote as representing
the company; but I am of opinion that to entitle
the partner so to act no written mandate is neces-
sary, although the firm consisted of more partners
than one.

It is not to be lost sight of that in its origin, and
throughout its management, those with whom it
originated, and who have had charge of the insti-
tution, threw themselves upon the benevolent sup-
port of the community, and presented the institu-
tion as one pre-eminently deserving of the patronage

and pecuniary contributions of all classes; and in
this they acted with true wisdom. The result did
not disappoint the expectations of the founders of
this popular charity. It has issued in an extent of
pecuniary support from its origin in 1736 until now
of which no other public institution can boast. The
contributions to its funds have from its outset been
made, not by individuals only, but by mercantile
firms and companies. They felt that their pros-
perity was deeply interested in the health of the
community ; and as regards manufacturing bodjes
and firms in particular, whether carried on by one
or many parties, it is manifestly jmportant that
they should have some place of refuge for their
servants and workmen when incapacitated through
illness or from accidents in the course of their em-
ployment, where they may be cared for, and the
means of their probable recovery secured. Contri-
butions from firms consequently have been a con-
siderable source of the annual income of the cor
poration ; and, being contributors to the requisite
amount, the question is—Whether there be any-
thing in the constitution of the corporation or in
the law of the land to exclude them from a share
in the management by and through one of their
partners?

In the provisions of the charter or of the statute
I can find no words of express exclusion, whatever
may be held to be the effect of the words * contri-
butors,” “person or persons,” and “members of
the corporation.” These terms, no doubt, in one
view, may be held as implying individuals. At
the same time, it is certain that, by the very first
provision of the charter, the corporation is declared
to consist of “all and every the contributors * who
should contribute the necessary amount to the
funds. But, irrespective of this, it must be re-
membered that what we are dealing with is the
right to vote at the general court, conferred upon
all contributors; aud it appears to me that when
contributions have been taken from firms or com-
panies, the corresponding privilege to vote ought
naturally to be held possessed by such contri-
butors. That in many respects a company has
a separate existence and may be denominated a
person is undoubted, with regard at least to their
mercantile pursuits and status. In such matters
one partner is held to represent the company, and
to vote and act as for them, and as their represen-
tative. Any partner may, by the Bankrupt Sta-
tute, make the requisite affidavit to debt owing to
the company with a view to being ranked. And
Mr Bell holds that the acting trustee under a
private trust may do so. 'Why, then, may it not
be held that companies or firms should, in such a
matter as we are here dealing with, be similarly
represented ? It is but just that they should, see-
ing that they have contributed that amount which
the charter and statute of the corporation declare
to constitute membership, and there is no inherent
illegality in their so acting.

But, supposing these views to be more doubtful
than I think them, the words are at all events not
so stringent or exclusive as to make them not open
to be construed by usage. In questions of this
kind that is a criterion of the greatest value; and
the usage from the institution of the corporation
downwards, averred by the respondents, if we have
evidence enough to satisfy us, in the absence of
any attempt to prove the contrary, that such usage
has in fact prevailed, must be conclusive. The
question is not whether legal evidence, strictly
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speaking, Las been adduced in support of the al-
leged usage. It is whether, looking at the ex-
cerpts which we have from the minutes of the cor-
poration, so far as they are extant, there is not a
prima facie case established by the respondents
that the usage has been substantially to the effect
which they allege. To the credit of the managers
of this institution, it would appear that except in
1818 no such dlfference of opinion had existed as
to require a vote of the general court to be taken.
There has not therefore been any occasion for that
scrutiny that might have been necessary to test
the right of the persons attending the general court
to be present and vote as members of the corpora-
tion. De facto, however, at least from 1840 or
1846 downwards, I hold it to be established by
these excerpts, and the unanswered explanatory
commentaries thereon upon the part of the counsel
for the respondents—(1) that firms have been repre-
sented at the general court of contributors by indi-
vidual partners thereof, and having mno other
qualification than the subscription of the firm, and
been recognised as members of the corporation;
(2) that sauch individuals have been elected to be
members of committees, appointed from time to
time, with reference to the accounts and to the
affairs of the institution, and (8) that in many in-
stances they have been chosen by the court of con-
tributors to be of thesix memberssent by the court
annually to the board of management. With such
usage, and holding that the terms of the charter
and statute describing the qualifications are such
as to admit of construction, I have no hesitation in
holding that the votes in question tendered and
given by individuals in name of their firms ought
to he counted as valid. )

Various technical difficulties were urged by the
counsel for the suspenders.
ners of the same firm, it was said, might attend
the meeting,—to which the answer is, that if such
an occurrence took place, it would be the duty of
the clerk to intimate the same, and to prevent any
more than one vote for the company being re-
corded. An individual, it was said, might represent
himself as the partner of a firm whose name ap-
peared in the subseription list, and the meeting
would have no power to detect the deception; but
the same may occur in the case of individuals per-
sonating subscribers. Any such attempt at de-
ception, if not capable of instant detection, would
be open to be exposed in the case of a division, or
in a scrutiny of votes. But then it is said that
unless the company furnish the individual who is
to attend the meeting with a written mandate, the
clerk who takes down the sederunt cannot tell
whether he is really entitled to state himself as re-
presenting the company. That again, like the
other instances to which I have referred, will be
capable of being verified or falsified at the time or
afterwards, or by a scrutiny of votes should that be
necessary. It was farther urged, and with great
plausibility, that as the company is the contributor,
and not the individual partner, he cannot be held
a member of the corporation, and as such eligible
as all contributors are to be sent up by the court
to act as manager. The answer to this is, in the
first place, that the present question alone regards
the qualification to be present at the general court,
and to vote and act as members of the corporation
in that court, and this being established, it is
sufficient for the disposal of this case, whatever ob-
jection on the ground of inelegibility may exist in

Two individuals, part- .

the selection of such member of the court to be a
manager. And, in the second place, assuming that
an individual partner may sit in the general court
of contributors as the representative of his firm, I
see no real difficulty in holding that he may be one
of the six members selected to fill the office of
manager, in terms of the statute, until the next
annual meeting of contributors. But what, it was
urged, is to follow if the company meanwhile be
dissolved or a new partner be admitted—Would
not this terminate the individual partner’s right to
sit and act as one of the managers? In my view
it is most likely it would. The company repre-
gented by him being at an end, his representative
character must cease, and a vacancy might thus
be created, just as there would by a manager dying,
not civilly but actually.

On the whole, I cannot but feel that what has
been pressed in the Court on this matter partakes
rather of subtlety tiian of solid objection to the
mode of procedure at the meetings of the corpora-
tion, which has hitherto been followed, and with
so much advantage to the interest and popularity
of an institution depending so entirely on the con-
tributions of the community.

On the question as to the composite votes, I
have no difficulty. These votes were given by
ladies, but I have not heard it objected in this
argument that females are not entitled to be
members of the corporation. The subscription
being joint, it was objected that no vote at all
could be claimed in virtue of it. The element of
firm and representation does not here enter into
the argument. The question is, whether, as indi-
viduals, these ladies are not qualified by their sub-
scription? On this point I cannot think that a
subscription of £10 by two ladies can, in principle.
be regarded as at all different from the two sub-
seribing £5 each as individuals, and so in the case
of three ladies subscribing £15. In my opinion
that subscription must presumptively be held to
have been equally contributed by the three, and to
have consequently placed them in the position of
each being a contributor to the requisite amount.
This is the principle by which the validity of these
composite votes fall to be considered. For if the
subseription be not to such amount as when divided
by the number of contributors to give each the
qualification of £5, there can be no vote at all to
any of them in virtue of that subscription.

Lorp BENHOLME concurred.

Lorp NeAvVES agreed in the result of the judg-
ment given by Lord Cowan, though he did not con-
cur in all his views. In regard to the practice of
the general court of contributors, he must confess
he thought it was extremely vague and unsatis-
factory, particularly so considering the constitution
of the institution until the recent Act of Parliament.
But, on the whole, he thought that an individual
partner of a contributing firm was entitled to re-
present his firm at the court of contributors, and
also that no written mandate was necessary to entitle
him so to vote. He also quite agreed with the
opinion of Lord Cowan asto “composite’ votes.
In regard to the question as to whether indi-
vidual partners were qualified to sit and act
as managers, he thought it was extremely doubtful
whether they could be elected as managers, or
could act as such. It would certainly never
do to send a company to act as a manager, and
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then to allow any one of the partners of such
company to go as representing it, changing about
from time, and from one to another, as might suit
their cireumstances, would never do. Butif, on the
other hand, you fixed upon one partner, excluding
the rest, you would not have the firm representa-
tion carried out. And then if a company were dis-
solved, you had the election of the partner for
twelve months. No doubt if the partner died the
office perished ; but it by no means followed that if
his company were dissolved, his office perished;
and, if 8o, who was to go in his stead? But the
office of manager was one of very special difficulty,
In this view of the question as to the eligibility of
such partners to be chosen and act as managers,
his Lordship attached all the less importance to
the practice of the general court of contributors as
to voting.

The Lorp JusTicE-CLERK was of the opinion of
Lord Cowan, and concurred, as far as was necessary
to the decision of this case, in the judgment Lord
Cowan had expressed. Asto the point of usage,
his Lordship could not lay out of view the evidence
they had on that point. The Infirmary was, they
must remember, a charity purely eleemosynary,
and not a company formed for profit; it was en-
tirely supported by public subscriptions. His
Lordship thought that the provisions of any charter
or statute under which such a charity was managed
must receive a liberal construction in the light of
the most expedient result for the purpose for which
the charity was instituted. If in this case it had
turned out that there had never been a vote by a
partner up to the present time, his Lordship should
have thought that a very serious element in con-
sidering the words of the statute or charter. But
those words “all and every” were in themselves
sufficient to comprehend votes of firms through
their partners, and the words further received con-
firmation from custom; and he thought it would
thus be difficult for contributors to an incorporation
including those firms now to turn round and say,
after a long period of usage to the contrary, that
those firms were not to be held as contributors in
terms of the charter. It might be difficult to carry
out to the full extent the abstract right of the
partner of a firm to be considered as a contributor
in relation to taking his seat as manager. He did
not give any opinion upon that, but, as far as the
Court had gone, the practice of receiving the votes
of contributing firms in the general court of con-
tributors was, he thought, sufficient.

The Court pronounced the following interlo-
cutor :—

«Find that the votes given by individual
partners in respect of contributions to the re-
quisite amount by the firms or companies of
which they are partners were good; but that
only one partner was entitled to represent the
firm or to vote on thé motions on which the
vote was taken, and that without any written
mandate from the firm; find that such of the
votes which were given in respect of joint
contributions were good in cases in which the
amount of the contributions, when divided by
the number of contributors, would have been
sufficient to have qualified each such contri-
butor, but in no other case; find that the vote
given for Armstrong & Hogg and employes
was not good; find that the majority of legal

votes given on the occasion in question were
given in favour of the motion of the Lord
Provost ; therefore repel the reasons of suspen-
sion, recall the interdict, and find the re-
claimers entitled to expenses, &c., and de~
cern.”

Counsel for the Suspenders— Solicitor-General
and Watson. Agents—Webster & Will, W.S.

Counsel for the Respondents—The Lord Advo-
cale, Fraser, and M‘Laren. Agents—DMillar, Allar-
dice, & Robson, W.S.

TEIND COURT.

Monday December 9.

M'NEIL’S TRUSTEES ¥. OFFICERS OF STATE
AND OTHERS.
(4nte, vol. ix, p. 480.)

Teind— Sub-valuation— Reduction— Approbation—
Decree in foro— Consent.

1. A party having obtained decree of appro-
bation of a sub-valuation in the absence of the
defender, thereafter brought a reduction of
the said decree, on the ground that it was dis-
conform to the report of the Sub-Commissioners,
on which it bore to proceed. Held that the
action was competent.

2. Held that it was no defence to a summons
of approbation that the Bishop was not express-
ly stated to have been a consenting party quoad
his fourth share of the Teinds, of which the
parson of the parish was titular.

The facts of this case will be found in the pre-
vious volume referred to.

The Court dealt first with the reductive conclusion
of the summons.

At advising—

Lorp PRESIDENT—We have now to dispose of
the reductive conclusions of the summons. The
object of the reduction is to set aside a decree of
approbation of a sub-valuation obtained in 1866,
on the ground that it contains an error fatal to its
validity, the decree of approbation being discon-
form to the report of the Sub-Commissioners, on
which it bears to proceed.

The pursuers are possessed of two different par-
cels of land in the parish, which, for shortness,
may be described by the leading names of Glen-
more and Kilmelford. The teinds of Glenmore
were valued by the Sub-Commissioners at 23 bolls
of meal and £30 Scots money. The teinds of Kil-
melford were valued at 8 bolls of meal and £2,
16s. Scots money, thus making a total valuation of
26 bolls of meal and £32, 16s. Scots money.

The summons of approbation raised by the pur-
suers in 1866 set out the report of the Sub-Com-
missioners, but unfortunately they committed this
mistake. The summons set out these two sets of
lands, and concluded that the teinds should be
valued at 23 bolls of meal and £30 Scots of money,
omitting to notice that this was the valuation, not
of the whole lands, but anly of that part which I
have called Glenmore, But as the whole lands
were sef forth in the summons, the decree of ap-



