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the writ of confirmation.
all to the superior, such a proceeding is not unwar-
rantable unless it is prejudicial to the interests of the
vassal, and no such thing is suggested here. The
only plausible ground of objection stated for the
vassal was that the proposed writ of confirmation
was not in fair compliance with the requirements
of the statute. But I am of opinion that this ob-
jeetion is untenable in face of the peculiar position
in which the superior is here placed.

Although, however, it is allowable undep a fair
construction of the statnte to amplify the writ of
confirmation when the superior has such good
reasons for doing so, the Court will carefully guard
against any undue redundance in writs of confir-
mation. I am of opinion that we should adhere
to the interlocutor of the Lord Ordinary.

Lorp Deas—This is a question of importance
and interest to both parties. The Titles to Land
Consolidation Act gives in the first part of Sche-
dule V a form of a writ of confirmation which
has been here adopted. Now the writ of con-
firmation approved of by the Lord Ordinary is
quite in terms of this form, except the last
clause which begins with the words ““and declaring
that these presents are granted,” &c. This last
clause I consider to be redundant and unnecessary,
and in 2 form not sanctioned by the Statute. The
variations here proposed upon the form given in
the statute I consider to be dangerous to both
parties, and I am unwilling to sanction any such
variation.

Lorp ArpMILLAN—The Titles to Land Con-
solidation Act makes it unnecessary to inscrt in a
writ of confirmation even a reference to limita-
tions and conditions of the feu, but it does not
absolutely preclude that being done. So where it
may be hurtful to the superior to omit such a re-
forence, and cannot possibly harm the vassal to
insert it, I see no reason why the reference should
not be made. I therefore agree with your Lord-
ship in the chair, that we should adhere to the in-
terlocutor of the Lord Ordinary. I would however
suggest that in the last clause of the proposed
writ, instead of the words * and declaring that these
presents are granted by me as commissioner afore-
said, always with and under,” the words “and

with and under,” should be substituted. I think -

that this alteration would make the wording of
the deed more consistent with simplicity desirable
u writs of this sort.

T.orD JERVISWOODE concurred with the opinions
expressed by the Lord President and Lord Ard-

millan,
Counsel for the Pursuer—Solicitor-General and
Johnstone. Agents—Scott, Bruce, & Glover, W.S,

Counsel for the Defender—Marshall and Jame-
gon, Agent—Lindsay Mackersy, W.S.

Tuesday, May 20.
SECOND DIVISION.

[Sheriff of Inverness.
MACDONALD & COMPANY %. HIGHLAND
RAILWAY CO.

Railway—Damages— Contract. .
Held railway company liable in damages for

If there is any risk at ’

delaying without sufficient cause to forward
perishable goods specially marked as such.
The summons in this suit, at the instance of
Messrs Macdonald & Company, pastry-covks and
confectioners, Inverness, against the Highland
Railway Company, concluded for “ the sum of £11,
3s. 6d. sterling, being loss and damage sustained
by the pursuers by and through the defenders’
failure timeously to convey and deliver a certain
quantity of perishable goods which the defenders,
on or about the 30th day of September last, con-
tracted with the pursuers to carry, and received
delivery of for that purpose, by their line of rail-
way from Inverness to Dingwall, and thence to
Strome Ferry, and thence per steamer to Broad-
ford, to which latter place they were addressed and
consigned to the pursuers, for the purpose of being
thence conveyed by the pursuers to Armadale
Castle, thers to be used at a banquet given by
Lord Macdonald on the occasion of his coming of
age, and for the supply and preparation of which
the pursuers were purveyors and contractors, but
which, owing to the negligence of the defenders.
did not arrive at Strome Ferry in time for the
steamer which left for Broadford on said Ist day
of October, and had to be conveyed thence by spe-
cial boat hired for the purpose by the pursuers,
thereby necessitating the expenditure by the pur-
suers detailed in the account appended hereto, and
causing damage to the goods themselves to the
extent also detailed in said account; Second, the
sum of £14, 2s. 10d., being loss and damage sus-
tained by the pursuers by and through the defen-
ders’ failure timeously to couvey and deliver a
second quantity of perishable goods which the de-
fenders, on or about the 1st day of October last, con-
tracted with the pursuers to carry, and received
delivery of for that purpose, by their line of rail-
way from Inverness to Dingwall, and thence to
Strome Ferry, and thence per steamer to Broadford,
to be thence taken to Armadale Castle, to which
latter place they were addressed and consigned to
the pursuers, and were to be used at another ban-
quet of a similar description held on the 5th of
October, and for that supply and preparation of
which the pursuers were purveyors and contraciors,
but which goods, owing to the negligence of the
defenders, did not arrive at Strome Ferry until
after the departure therefrom, on Monday the 3d
October, of the steamer intended to convey them to
Broadford, and did not arrive at final destination
until the evening of Wednesday the 5th of Octo-
ber, when they were of no use for the purpose for
which they were intended, as above mentioned,
thereby causing damagse to said articles themselves
to the extent of £10, and causing the useless ex-
penditure to the pursners of a sum of £2, 3s. ater-
ling, paid by them for the loan of lamps from
Edinburgh, and £1, 19s. 10d. sterling for carriage
of said lamps from Edinburgh to Inverness, which
lamps formed a part of said second parcel of goods,
amounting in all to the above sum of £14, 2s. 10d.
sterling; Third, the sum of £50 sterling, being
loss and damage sustained by the pursuers in their
business character and reputation as purveyors and
contractors, by the negligence above mentioned on
the part of the defenders, which rendered them
unable to fulfil with promptitude the contract
undertaken by them to supply the said contract,
and as a solatéum for the trouble, anxiety, and
annoyance cansed by the non-arrival of the said
goods timeously ; and the expenses of process.”
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The account referred to in the summons was
made up as follows :—
1870.
Oct. 1. Paid telegrams to and from
Strome Ferry,
Paid messenger’s expenses to
Dingwall from Inverness
to inquire about deten-

£ 70

tion, . . . 0 3 6
Paidforboat-hirefrom Broadford

toStromeFerryandback, 3 0
Paid hotel bill at Strome Ferry

for pursuer’sservantsand

for boatmen, . . 1 50
Paid expenses of procuring pro-

visionsand cookinguten-

sils in Skye, to meet the

possibility of those from

Invernessnot arriving in

time, theybeing detained, 8 10 0
To paid damage done to perish-

ablearticles conveyed by

railway, owing to the de-

<

tention, 218 0

£11 3 6

The statement of facts by the pursuers was as
follows :—* In the month of September last the

pursuers entered into a contract with Lord Mac-
donald for the supply of a series of banquets and
other entertainments, to be given by his Lordship
on the 4th, 5th, and 6th of October at Armadale
Castle, in the Isle of Skye, on the occasion of his
Lordship attaining his majority ; and for the ful-
filment of this contract the pursuers had to send a
great quantity and variety of perishable goods,
such as beef, hams, tongues, bread, and the like,
from Inverness to Armadale Castle, and it was of
the utmost consequence to the pursuers that said
goods should be conveyed with the utmost possible
despatch, in order that the same might arrive in
good condition for the purpose for which they had
to be used; and all this was known to the defen-
ders, or at least to their agents and servants.

“On or about the 80th day of September the
pursuers contracted with the defenders for the con-
veyance of a certain ‘portion of said goods from
Inverness to Broadford, in the Isle of Skye. The
said goods were delivered to the defenders at
Inverness, addressed to the pursuers at Broadford,
and were received by the defenders for the purpose
of being conveyed thither on said 80th day of
September ; and the same should have arrived at
Strome Ferry, the land terminus of the Dingwall
and Skye Railway, which runs in connection with
the defenders’ line, on Saturday the first day of
October last, in time to be forwarded by the
steamer belonging to the said Dingwall and Skye
Railway Company, from Strome to Broadford, on
said first day of October ; but owing to the negli-
gence of the defenders, or at least owing to the
said goods not having been forwarded with due and
ordinary despatch, the same did not arrive at Strome
until the evening of the first day of October, and
could nof in consequence have been conveyed to
Broadford by the ordinary line of conveyance until
the following Monday, when they would have been
unfit for use and too late for the purpose for which
they were intended. To avert, so far as possible,
the consequences of the defenders’ negligence, and
of the non-arrival of the goods in time to be for-
warded by the steamer on Saturday the first day of

- Ociober, the pursuers hired a boat at Broadford to

carry the said goods from Strome to Broadford, to
which latter place they were addressed, and in-
curred the further expenditure detailed in the ac-
count appended to the summons, amounting in all
to the sum of £11, 8s. 6d.

“On or about the first day of October the pur-
suers contracted with the defenders for the con-
veyance of a sécond quantity of perishable goods
from Inverness to Armadale Castle, and said
second quantity was delivered by the pursuers, ad-
dressed to Armadale Castle, and received by the
defenders on said first day of October. These
goods, if conveyed with ordinary despatch, should
have arrived at Broadford, at latest, on the evening
of Monday the third day of October, but owing to
the negligence of the defenders in detaining the
goods at Strome Ferry and not forwarding them by
the steamer which left there for Broadford on the
third, or at least owing to the said goods not hav-
ing been forwarded with due and ordinary despateh,
the same did not arrive at Armadale Castle until
the evening of Wednesday the fifth day of October,
when they were of no use for the purpose for which
they were intended, thereby causing damage to the
said articles themselves to the extent of £10
sterling, and causing the useless expenditure to
the pursuers of a sum of £2, 8s. sterling, paid by
them for the loan of lamps from Edinburgh, and
£1, 19s. 10d. for carriage of said lamps from
Edinburgh to Inverness, which lamps formed a
part of said second parcel of goods, amounting in
all to the sum of £14, 2s, 10d.

“Owing to the negligence above mentioned, the
pursuers were put to very serious inconvenience
and trouble, and they were unable to fulfil, so
satisfactorily as they otherwise would have done,
the contract entered into by them with Lord Mac-
donald; and owing to the uncertainty which at-
tended the whole proceedings they caused anxiety
to their employers, which injured their reputation
as purveyors and contractors with them, and the
sum of £50 sterling is a fair and reasonable
solatium for said inconvenience, anxiety, and loss
of reputation.”

The defenders averred, with regard to the first
quantity of goods concerned, that the detention at
Dingwall was unavoidable, and was not occasioned
by any fault or neglect on their part. With regard
to the second quantity of goods, they averred that
they received them addressed to the pursuers at
Armadale about 6:30 p.m. on 1st October last.
The first train by which they could be despatched -
left Inverness on the morning of Monday, 8d Octo-
ber, at 530 a.m., and they were forwarded by it,
and reached Strome Ferry by the early train on
the Dingwall and Skye line at five minutes past
one o’clock on that day. There was no steamer to
Armadale till the 7th October; but the station-
master at Strome having been informed by a person
who came from Broadford, that Lord Macdonald’s
carts were waiting at Broadford for such goods,
sent them on per steamer to Broadford on the day
following (4th October). When they reached
Broadford the carts had left, and the goods were
sent on to Armadale by boat. There was no delay
fault, or neglect on the part of the defenders, The
pursuers themselves requested the defenders to
send on the goods by boat or otherwise, without
waiting for the Friday steamer. 1f the pursuers
desired that the goods should be sent to Broadford,
there was neglect on their part in addressing them
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to another place, and their neglect caused the loss,
if any was sustained,

The pleas in law for the pursuers were—* (1)
The defenders having, by their negligence or
otherwise, failed to deliver the goods contracted to
be conveyed by them, with due and ordinary de-
spatch at their destination, are liable in all loss
and damage thereby incurred. (2) The pursuers
having suffered loss and damage to the extent
libelled by such negligence, or by the failure of
the defenders to convey their goods with proper
despatch, decree ought to be pronounced as con-
eluded for, with expenses.”

The pleas in law for the defenders were—+ (1)
The statements in the summons and condescend-
ence are irrelevant, and insufficient to support the
conclusions. (2) There having been no fault or
neglect on the part of the defenders, and no undue
or unavoidable delay, they ought to be assoilzied.
{8) Neglect, or contributory neglect, on the part of
the pursuers, occasioned the damage, if any wag
sustained. (4) The defenders are not responsible
for any loss caused by delay or otherwise in the
carriage of the goods after they reached Strome
Ferry, the steamers running from thence not being
their property or wrought by them.”

On 27th February 1871 the Sheriff-Substitute
(Tromson) pronounced the following interlocu-
tor:—

« I'nverness, 21th February 1871.—The Sheriff-
Substitute having heard parties, and considered the
closed record, sustains the first plea in law stated for
the defenders, in so far as it is thereby pleaded
that the statements in thie'summons and record are
irrelevant to support the conclusions for damages
<as a solatium for the trouble, anxiety, and annoy-
ance caused by the non-arrival of the goods’ in
question: Quoad ultra, repels the said plea: Al-
lows, in regard to the remaining portions of the
case, a proof of their respective averments to both
parties, and to the pursuers a conjunct probation ;
and appoints the same to proceed on Monday, the
18th day of March next, at eleven o’clock A,

« This action is at the instance of a firm without
the individual partners being named as pursuers.
The Sheriff-Substitute is of opinion that, assuming
the damages in solatium for trouble and anxiety of
mind to be recoverable from a carrier for breach of
contract at all, they aro not recoverable by a firm
suing simply as suchb.

« It was pleaded that the pursuers’ case was also
irrelevant in respect of the loss of credit and
business reputation, which is the foundation of part
of their case. There may possibly, as stated by the
defenders at debate, be no cases of such damages
being given against carriers, but the Sheriff-Sub-
stitute cannot discover any grounds on gemneral
principles for holding that such is incompetent.

«The point, in bis opinion, will turn on the
question to be ascertained after the proof, whether
that kind of injury was, in this particular case,
direct or consequential. If it was of a kind
naturally or necessarily following on the wrong
done or negligence of which the defenders were
guilty, such as the latter ought to have foreseen
at the time, there seems to be nothing peculiar in
the case of a carrier’s culpa in neglect to take him
out of the usual rule.”

The defenders appealed to the Sheriff (Ivory),
who pronounced the following interlocutor :—

« Edinburgh, 17th May 1871.—The Sheriff bav-
ing considered the defenders’ appeal, with relative
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reclaiming petition and answers, and whole process,
recalls the interlocutor appealed against: Finds
that the pursuers’ statements are irrelevant, and
insufficient to support the third conclusion of the
summons, and to that extent supports the third
plea in law stated for the defenders: Quoad ulira,
allows to both parties a proof before answer of their
respective averments, and to the pursuer a con-
junct probation, and remits to the Sheriff-Substi-
tute to fix a diet of proof, and to proceed further
in the cause as shall be just; Finds the pursuers
liable in expenses, subsequent to the date of the
interlocutor appealed against: Allows an account
thereof to be given in, and remits the same to the
auditor to tax and to report.

¢ Note—In addition to the direct loss and
damages of £11, 8s. 6d. for the first, and £14,
23. 10d. for the second quantity of goods, concluded
for in the first and second conclusions of the sum-
mons, the pursuers, under the third conclusion,
geek to recover £50 sterling, as ‘loss and damages
sustained by the pursuers in their business char-
acter and reputation as purveyors and contractors,’
by the defenders’ negligence in failing duly to de-
liver the said goods, and ‘as a solatéum for the
trouble, anxiety, and annoyance caused by the
non-arrival of the said goods timeously.’

“The Sheriff is of opinion that there are no re-
levant or sufficient statements on record to support
this third conclusion.

“The fifth article of the pursuers’ revised con-
descendence contains the only statement on record
in regard to it, and is to the following effect:—
‘Owing to the negligence above mentioned, the
pursuers were put to very serious inconvenience
and trouble, and they were unable to fulfil so satis-
factorily as they otherwise would have done the
contract entered into by them with Lord Mac-
donald; and owing to the uncertainty which at-
tended the whole proceedings, they caused anxiety
to their employers, which injured their reputation
as purveyors and contractors with them, and the
sum of £50 sterling is a fair and reasonable
solatium for said inconvenience, anxiety, and loss
of reputation.’

“ 1t will be observed that this statement differs
from that in the third conclusion of the summons
(1), in 8o far as it avers that the pursuers have
sustained loss of reputation solely with Lord Mac-
donald, and not generally; (2) in so far as it avers
that the anxiety was caused to Lord Macdonald,
and not to the pursuers; and (8) in so far as the
sum of £50 is claimed wholly as a solatium, and
not partly as damages and partly as a solatium.

““These are serious differences in the pursuers’
statements, and of themselves might be held fatal
to this branch of their claim.

* But even assuming that this branch of the pur-
guers’ claim had been stated in the way most
favourable to them, the Sheriff is of opinion that
the pursuers are not entitled to claim any damages
such as those sought to be recovered under the
third conclusion.

* Where damages are sought to be recovered for
a breach of contract, they must be damages which
are appreciable, capable of being stated, and cap-
able of being estimated.—Per Pollock, C. B., in
Hamlin v. Great Northern Railway Company, 26
L. J. (U.S)) Exch. 20. Now, in regard to the
damages sought to be recovered under the third
conclusion, it appears to the Sheriff that they are
not capable of being either specifically stated or
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estimated. The pursuers themselves show that
they are unable to specify any particular loss or
damage that they have sustained in connection
with this branch of their claim, by their failing to
state any special loss or damage, and by claiming
a random sum of £50 as loss and damage for loss
of reputation, and also as a solatéum for the trouble,
anxiety, and annoyance to which they have been
subjected. The pursuers have had no difficulty
in stating specifically the other branches of their
claim falling under the first and second conclusions
of their summons. If they have failed to state
any specific damage in connection with their
claim under the third conclusion, it seems not un-
reasonable to hold that the damages claimed are
such as are incapable of being stated or estimated,
and if so, they cannot be recovered by the pur-
suers.

* Further, it was expressly laid down in the case
of Hadley v. Bazendale, 9 Exch. 841, that the
damages recoverable for a breach of contract are
such as may fairly and reasonably be considered
as arising, aceording to the usual course of things,
from the breach of contract itself, or such as may
be reasonably supposed to have been in the con-
templation of both parties at the time they made
the contract, as the probable result of the breach
of it. The damages claimed do not appear to the
Sheriff to fall within either branch of this rule.
According to his view, it cannot be held that the
damages claimed for loss of reputation were such
as might fairly and reasonably be considered as
arising naturally from the breach of contract itself,
or such as might be reasonably supposed to have
been in the contemplation of the parties at the
time they made the contract. On the contrary, if
the pursuers suffered loss of reputation with Lord
Macdonald or any other party, in consequence of
the defenders’ breach of contract, it appears to the
Sheriff to have been a most unfair and unreason-
able result, and one which could not reasonably be
supposed ever to have been contemplated by the
parties. In regard to the solatium claimed for
anxiety and inconvenience, it was held in the case
of Hamlin, already referred to, that no damages
could be recovered under this head, it being ob-
served by Pollock, C. B.:—¢‘The law lays down
this, that if the contract is broken the party is to
be put in the same position as far as money is
concerned, but the law takes no notice of the vexa-
tion which bas been suffered. Everybody will ad-
mit that there is some vexation in finding that the
contract is not performed; but the law allows
nothing for that. It is one of the evils of life, and
every one must bear his own share of them.’”

After a proof, the Sheriff-Substitute (Brair)
pronounced the following interlocutor :—

« Inverness, 29th January 1872.-—The Sherifi-
Substitute having heard parties’ procurators, and
considered the proof and whole process — First,
Finds that the pursuers delivered to the defenders
certain goods of a perishable nature on 30th Sep-
tember 1870, addressed to Broadford in Skye, which
the defenders undertook to forward to Strome
Ferry without delay, in order to be shipped by
stoamer to Broadford, which was to sail from
Strome Ferry on the 1st October 1870: Finds that
the defenders forwarded these goods by the 5-30
AM. train on 1st October, but that the goods,
while in their custody, were unduly detained at
Dingwall by their servants, and did not arrive at
Strome Ferry until late in the evening of the said
1st October, and that at an hour after the steamer

had sailed : Finds that the pursuers suffered loss
and damage arising from the undue delay in for-
warding the goods while in the custody of the de-
fenders : Finds, in point of law, that the pursuers
are entitled to recover from the defenders the loss
sustained by them arising from the defenders’
culpa, being the sum of £11, 3s. 6d.: Therefore
decerns for the said sum of £11, 8s. 6d., with in-
terest from date of citation. Second, Finds that
the pursuers delivered to the defenders certain
goods of a perishable nature on Saturday night,
the 1st October 1870, addressed ¢ Armadale, Skye,’
which the defenders undertook to forward to Strome
Ferry in order to be shipped by the first steamer,
which was to sail for Armadale on Friday, the 7th
October: Finds that the defenders did send these
goods by the 580 a.M. train on 3d October, and
that the goods arrived at Strome Ferry on the
afternoon of the same day: Finds it is not proved
that the defenders undertook to carry these goods
to Armadale vie Broadford : Finds that these goods
were detained by the defenders at Strome Ferry
until the 4¢h October, when, in consequence of the
pursuers’ instructions, the defenders sent the goods
by a boat specially hired by them for the purpose,
to Armadale, where they arrived and were delivered
to the pursuers on the 6th October : Finds that any
loss or damage sustained by the pursuers, arising
from that detention, was occasioned by their own
negligence or carelessness, and was not owing to
any negligence or want of care on the part of the
company : Finds that no contract or duty has been
proved by which the defenders can be made liable
for that loss to the pursuers: Therefore assoilzies
the defenders from the second claim specified in
the conclusions of the summons, and decerns:
Finds the defenders liable in expenses: Allows an
account thereof to be given in by the pursuers,
and remits to the Auditor to tax the same when
lodged, and to report.

“ Note.—After a careful consideration of the
proof, the Sheriff-Substitute has come to the con-
clugion that the pursuers are entitled to recover on
their first claim, but not on their second claim, in
their summons.

“They delivered the first parcel of goods (pro-
perly addressed) to the defenders, to be conveyed
to Broadford »i¢ Strome Ferry, in time for the
steamer, and the loss and damage suffered by the
pursuers arose from the laches of the defenders in
delaying to forward timeously these goods. The
consignment note (No. 11/6 of process), and the
receipt by the defenders of the parcel for trans-
mission in terms thereof, constitutes a clear obliga-
tion, a direct undertaking by the defenders, to send
the goods to Strome Ferry, and that, too, in time
for the Broadford steamer. If the defenders have
a business so great that from receiving a large
quantity of goods they were unable to forward part
of them, they must provide means for carrying it
on, or suffer for the consequences of not fulfilling
the contracts they may undertake. Through their
fault the goods did not arrive at Strome Ferry in
time to be shipped by the Broadford steamer.

“In ascertaining the amount of damage due to
the pursuers the Sheriff-Substitute has allowed
the price of the goods rendered useless, and also
the expenses incurred by the pursuers in getting
delivery. 'The claim in regard to the parcel of
goods delivered to defenders on 1st October, and
addressed to Armadale, Skye, stands on a different
footing. Although these goods were delivered to
the defenders on the 1st, as the steamer for Arma-
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dale did not sail from Strome Ferry until the
Friday following, the defenders were under no
obligation to forward them by a different route,
even if more expeditious. The contract they en-
tered into with the pursuers implied that the goods
received by them shall be delivered at their de-
stination within a reasonable time, according to
the usuzl course of business. It is according to
their usual course of business that goods directed
to Armadale are forwarded direct by the steamer
to Armadale, unless addressed via Broadford, It
is clear that the pursuers made a mistake in ad-
dressing this parcel to Armadale instead of to
Broadford, and this being the case they must
suffer the consequences of, their own negligence.
In regard to this portion of the case, so far from
there being any evidence to show thut there was
negligence on the part of the defenders, there is
abundant evidence that negatives the negligence
imputed to them.

“The Sheriff-Substitute has seen no grounds for
modifying the expenses to which he conceives the
pursuer is entitled. The expenses would have
been the same, or very nearly so, even if the pur-
guers had confined their claim to the first conclu-
sion of their summons, provided the sum concluded
for exceeded £12.”

The defenders appealed to the Sheriff, who pro-
nounced the following interlocutor :—

« Edinburgh, 9th July 1872.—The Sheriff having
heard parties’ procurators, and considered the ap-
peals for the defenders and pursuers respectively,
with the closed record, proof, and whole process,
recalls the interlocutor appealed against: Finds
that late in the evening of Friday, 80th September
1870, the pursuers delivered to the defenders at
[nverness certain goods addressed to Broadford, in

Skye, in order that they might be forwarded to |

Strome Ferry by rail, and thence by steamer to
Broadford: Finds that on 1st October 1870 the
defenders forwarded these goods by the 530 a.m.
train to Dingwall, and thence to Strome by the
train which reached there the same evening, but
too late to catch that day’s steatner to Broadford :
Finds that the pursuers have failed to prove that
any loss or damage sustained by the pursuers in
connection with the said goods was caused by the
defenders’ negligence or undue delay in forward-
ing the same: Finds, that on the evening of Satur-
day, 1st October 1870, the pursuers delivered to
the defenders at Inverness another quantity of
goods addressed Armadale, Skye: Finds that on
3d October the defenders forwarded these goods by
the 580 A.M. train to Dingwall, and thence fo
Strome by the train which reached there the same
day at 1-15 p..: Finds that in consequeunce of
these goods being wrongly addressed Armadale,
Skye, they were not forwarded to Broadford by the
steamer which sailed for that place shortly after
the arrival of the said train on 8d October, but
were kept at Strome until 4th October, when, in
consequence of the pursuers’ instructions subse-
quently given, the defenders sent the goods by a
special boat to Armadale, where they arrived on
5th October: Finds that any loss or damage sus-
tained by the pursuers in consequence of the said
goods not having been forwarded to Broadford by
the steamer on 8d October, was occasioned by their

own negligence or carelessness in putting a wrong

address on the goods, and was not owing to any
negligence or want of care on the part of the de-
fenders: Finds, in these circumstances, in point

of law, that the defenders are not liable for any
loss or damage sustained by the pursuers in con-
nection with the said two quantities of goods:
Therefore, to the above extent and effect, sustains
the defences, and assoilzies the defenders from the
conclusions of the summons, and decerns: Finds
the pursuers liable in expenses: Allows an account
thereof to be given in, and remits to the Auditor
to tax the same, and report.

‘“ Note.—The Sheriff concurs with the Sheriff-
Substitute in holding that the defenders are en-
titled to be assoilzied from the pursuers’ claim for
loss and damage in connection with the second
quantity of goods libelled on in the summons, and
he has nothing fo add to the grounds of judgment
stated by the Sheriff-Substitute in regard to this
branch of the pursuers’ claim.

“The first branch of the pursuers’ claim appears
to the Sheriff to be attended with more difficulty;
but, after careful consideration he has arrived at
the conclusion that on this branch also the defen-
ders are entitled to absolvitor.

“The pursuers have not set forth on record, and
in the opinjon of the Sheriff they have failed to
prove, any special contract for delivery of the goods
at Strome in time to be forwarded by the steamer
to Broadford on 8d October. Angus Mackenzie
no doubt says that he made arrangements with Mr
Roberts, superintendent of the railway, in presence
of his assistant Mr Ellice, for the conveyance of
the goods to Armadale; that he told Mr Roberts
the purpose the goods were intended for, and that
he wished the goods to be at Armadale on Satur-
day night or early on Sunday, as they were re-
quired for cooking on Monday, to be ready for the
banquet on Tuesday. But he does not allege that
Mr Roberts undertook to deliver the goods at
Strome or Broadford at any particular iime, or
entered into any special contract with him for their
delivery, and he won’t swear that he told Mr
Roberts when the banquet was to take place.

“On the other hand, Mr Roberts and Mr Ellice
both say that no such arrangements were made by
either of them, or in their presence; that they
were not the parties to make any such arrange-
ments for the conveyance of goods, but that Mr
Walker and Mr Couper were the only persons
authorised fo enter into any arrangements of the
kind ; that they were never told the purpose for
which the goods were sent, or the time when they
required to be delivered ; and that they did not
remember hearing anything about the goods in
question until after they were despatched by the
railway.

“These are the principal witnesses to what took
place between the parties prior to the despatch of
the goods; and looking to their evidence, it ap-
pears to the Sheriff that the pursuers have not only
failed in proving any special contract for forward-
ing the goods to Strome by the first train on 3d
October, but that they have failed to establish
that, prior to the despatch of the goods, they in-
timated to the defenders the purpose for which the
goods were sent, the day on which they required
to be delivered, or the peculiarly perishable char-
acter of the goods.

“The pursuers contend, however, that as the
goods whre marked ‘perishable,” the defenders
were bound to forward them by the first train. It
is no doubt true that the defenders usually give a
preference to goods marked in this way, but there
has not, in the Sheriff’s opinion, been proved to
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exist any such invariable custom in regard to this
as to entitle the pursuers to insist om it being
carried out as matter of right, or to claim damages
where such preference has not been given, Still
less can it, in his opinion, reasonably be maintained
that the defenders were bound under all circum-
stances fo forward goods so marked by the first
train. It appears that the pursuers were in the
habit of marking all their goods °®perishable,’
whether they were so or not, and many of the
articles sent by them on the occasion in question
were not perishable goods. It would be absurd if,
by merely marking all their goods in this manner,
they were to be held entitled to a preference in
railway transit over the goods of others not so
marked.

“The usual course for parties sending perish-
able goods by railway is to enter into a special
contract for their transit. The present case ap-
pears to be one in which such a precaution was
peculiarly necessary, as it appears from the pur-
suers’ statement that a delay of twelve hours be-
yond the speediest mode of transit rendered the
articles utterly useless. If they were in good con-
dition before being despatched, and were properly
packed, it is difficult to understand how such a
slight delay in the mouth of October should have
been so fatal to the goods:

“But if this was likely to be the result, it was
all the more necessary that the defenders should
have been made aware of the very perishable
nature of the goods, and that a special contract
should have been entered into with them to have
the goods forwarded by the first train, in which
case, no doubt, as more than ordinary risk would
be incurred, a higher charge would have been
made by the railway company.

“In the absence of any special eontract, the
Sheriff sees no ground for holding that the pur-
suers’ goods, even though they were marked
¢ perishable,” are to be considered as in a more
favourable position than ordinary goods; and in
the case of ordinary goods the rule is, where no
time is agreed mpon as fo the carrying, that the
- earrier is bound to convey within a reasonable time
under ordinary circumstances ; but he is not bound
to go out of his ordinary accustomed course. or to
have recourse to extraordinary means of despatch
for the conveyance of the goods. In the case in
question, the pursuers’ goods were not sent by the
first train because it was sufficiently heavily loaded
without them.

Tt is proved that twelve carriages were attached
to the engine of that train, and that this was a
sufficient load at the time. The goods of various
other parties were left behind at Dingwall at the
same time. All this was done according to the
usual course of management of the railway com-
pany. But the goods were forwarded ou the same
day by the immediafely succeeding train. Sup-
posing the pursuers’ goods, therefore, to be in the
same position as ordinary goods, there seems no
room to doubt that they were forwarded to Strome
within a reasonable time.

“But even if it be held that the goods, being
marked * perishable,” are in a more favourable posi-
tion than ordinary goods, it appears to the Sheriff
that there was no undue delay in forwarding them,
but that the defenders did everything that could
reasonably be expected to facilitate their despatch.
If the goods had been of the character of ordinary
<perishable’ goods, they would have arrived at
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their destination in good condition by the Monday’s
steamer. It was ounly because they were of a
peculiarly perishable nature that they suffered any
damage. In the absence of all intimation to the
defenders that the goods were of this peculiar
nature, the latter cannot be held liable for the
damage sustained by the pursuers; such damage
eannot reasonably be held to have been in the con-
templation of the parties at the time they made
the contract, and if so, the defenders are not liable
for it. The only damage that can be held to have-
been in their contermplation was such damage as
was likely to have beén occasioned to ordinary
perishable goods by the short delay that took place.

“On the whole, therefore, whether the pursuers’
goods are to be held as in the position of ordinary
goods, or in a more favourable position in conse-
quence of their having been marked ¢ perishable,’
the Sheriff is of opinion that the défenders are not
liable for the loss and damage claimed by the
pursuers.”

The pursuers appealed to the Court of Session,
but abandoned the claim for sclatium.

Case cited—Finlay, 8 Macph. 959.

At advising—

Lorp JusTicE-CLERK — With regard to the
second quantity of goods, I am of opinion that the
nature of the traffic carried on by the defenders
between Inverness and Skye, and the fact of these
goods being addressed to Armadale, are conclusive
in favour of the defenders. They acted in the
usual course of their business. The first portion
stands in a different position. I think there was
no obligation on the part of the Company to send
goods by the first train from Dingwall, if by so
doing they were put to great inconvenience, still
the ordinary course was to send on these goods.
It was not shown that there was any difficulty in
sending them on, but, on the contrary, a carriage
truck was sent on. Witk their knowledge of the
nature of the goods the Company was bound to
have sent them on at once. I am for altering the
Sheriff’s judginent, and returning to the judgment
of the Sheriff-Substitute.

Lorp CowaN—I concur. I think there was
here, with regard to the second quantity of goods,
what may be called a general special contract, and
the Company was under an obligation to forward
goods marked perishable preferably to others not
0 marked.

Lorp BenroLME—The special contract was just
this, to pay such attention as a railway ought to
indications such as made by marking goods as
perishable. It is the duty of a railway where they
find goods marked perishable to give them a pre-
ference. .

Lorp NEAVES concurred,

The Court sustained the appeal, and recalled the
interlocutor of the Sheriff. = With regard to ex-
penses, the Court recalled all the findings as to
expenses, found no expenses due to either party in
the inferior Court, and gave one-half the expenses
;)f the appeal to the Court of Session to the appel-

ants. ¢

Counsel for Appellants——Macintosh and Watson.
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