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clusion of similar items in the counter account.
It will not do to examine into an account between
two parties and separate the sumsbelow £8, 6s. 8d.
from other items with which they are naturally
and legitimately connected.

Lorp Deas — I should perhaps explain that I
hold this case to be quite well decided without
reference to the case of Haldane v, Spiers, to which
Lord Ardmillan has alluded.

Lorp MuRE concurred.
The appeal was dismissed.

Counsel for Roxburgh & Co. (Appellants) —
Scott—Maclaren. Agents — Morison & Keith,
8.8.C.

Counsel for Barlas (Young & Armstrong’s
Trustee)—Balfour. Agents—Frasers, Stodart, &
Mackenzie, W.S.

TEIND COURT.

Monday, January 17.

WADDELL v. HERITORS OF BORTHWICK.

Teinds— Augmentation—Sisting of Process.

‘Where the minister satisties the Court that
there is free teind, they will grant an aug-
mentation, although the sufficiency of the
free teind to meet it depends upon the re-
sult of a question of decime incluse right.

Mr Waddell, minister of Borthwick, raised a pro-
cess of augmentation against the heritors, in the
course of which he was appointed to condescend
upon the free teinds which he alleged to exist in
the parish of Borthwick. He accordingly lodged
a condescendence, in which he set forth certain
lands lying within the parish, the free teinds of
which he averred amounted to £107, 17s. 84d.
To this condescendence answers were lodged for
Mr Dundas of Arniston, who objected, inter alia,
to an article of the condescendence, in which the
minister set forth that the teinds of the lands of
Shank, belonging o Mr Dundas, were unvalued.
The teinds of these lands, according to the minis-
ter, amounted to £40. The answers for Mr
Dundss stated that the lands of Shank formed
part of the mains of Armiston, and were held
under a title cum decimis inclucis et nunquam
antea separatis, that they had been so dealt with
by the sub-commissioners in their valuation in
1629, and that in the last process of locality de-
cree had been pronounced on the footing that
these lands were teind free. It appeared, how-
ever, that setting aside these lands, there was a
certain amount of undoubted free teind in the
parigh.

When the augmentation was called for debate,
it was argued for Mr Dundas that, following the
rule laid down in the case of Frood v. The Earl of
Stair, the process should be sisted in order that
the minister might bring a declarator to try the
validity of this decime incluse right now claimed.

Authority—Frood, Minister of Glenluce v. Earl
of Stair, Nov. 9, 1874, 2 Rettie 76.

At advising—

Loep PrestoEnr—My Lords, I think this is a
Special Case, and not governed by the rule -
which we laid down in the case of the minister
of Glenluce. There the only hope of the minis-
ter of obtaining an augmentation lay in estab-
lishing that the heritors had no decime incluse
right to their lands, and as that was a doubtful
point, he was put to the necessity of bringing a
declarator to have it established.

But we cannot adopt that course here, because
the minister has satisfied us that there is free
teind to a considerable extent in this parish, and
there is therefore material for an augmentation
to some extent at least.

No doubt the minister, if it is proved that Mr
Dundas of Arniston has no decime incluse right,
will obtain a further amount of free teind. But
are we to stop the augmentation until this has
been settled ?

If Mr Dundas’ right is as clear as his counsel
say it is, one of the first steps in the locality to
follow will be to have it established. I am of
opinion that we ought now to give an augmenta-
tion to the full amount asked by the minister, on
the ground that there is free teind, although it
mey afterwards twrn out upon inguiry that he
cannot obtain that amount.

The other Judges concurred.

The Court granted an augmentation of six
chalders.

Counsel for the Minister—Asher,
Adamson & Gulland, W.S.

Counselfor the'Heritor—Lee—Dundas. Agents
—dJ. & F. Anderson, W.S.

Agents—

COURT OF SESSION.

Tuesday, January 18.

SECOND DIVISION.

SPECIAL CASE—BLAIR'S EXECUTORS AND
OTHERS.

Succession — Implied Bequest — Conditio si sine
liberis.

A testator gave and bequeathed all the
estate and effects which should belong to
him at the time of his death to his father,
whom failing by death to his brothers and
sisters nominaéim, share and share alike. The
testator’s father and two of his brothers pre-
deceased him, one of the brothers leaving
issue.— Held (diss. Lord Gifford), in a Special
Case submitted by the issue of the predeceas-
ing brother and the surviving brothers and
sisters of the testator, that the former were
not entitled to any share of the estate, as
the conditio si sine liberis did not, apart from
special circumstances, extend to the case of
collaterals.

The late Charles Cunningham, sometime mer-
chant in Smyrna, afterwards H. M. Consul at
Galatz, and who died at Galatz on or about
26th November 1860, left a will dated 17th
January 1825, in the following terms: — ‘‘I,
Charles Cunningham, son of James Cunningham,
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of Bonnington Mills, in the county of Edin-
burgh, in North Britain, now about to settle as a
merchant at Smyrna, in the Turkish dominions,
do hereby, in the event of my death, give and
bequeath all my estate and effects of every de-
scription, and wherever situated, which shall
belong to me, or to which I shall be entitled at
the time of my death, unto the said James Cun-
ningham, my father, and failing him by death
before me, unto Archibald Cunningham, John
Cunninghem, George Cunningham, Margaret
Cunringham, Janet Cunningham, Andrew Cun-
ningham, and Mary Cunningham, my brothers
and sisters, equally among them, share and share
alike.”

The parties named in this will were the whole
brothers and sisters of the deceased.

The testator was predeceased by his father
James Cunningham and his brothers Archibald
and John, the latter of whom died leaving child-
ren. Between these children and the surviving
brothers of the testator a dispute arose as to the
division of his personal estate—the former main-
taining that they were entitled to take their
father’s share by virtue of the condition si sine
liberis, and to share in the proportion of the
estate which would have fallen to their uncle
Archibald had he survived the testator.

This Special Case was accordingly brought,
and the following questions were submitted for
the opinion and judgment of the Court:—* (1)
Whether the shares of the estate of the late
Charles Cunningham provided by him to his
brothers Archibald and John, who predeceased
him, or either of these shares, have lapsed into
intestacy ? (2) Whether the brothers and sisters
of Charles Cunningbam who survived him have
right to these shares to the exclusion of the child-
ren of the said deceased John Cunningham ?
Or (3) Whetheér the children of John Cunning-
ham have right to the share of the testator’s
estate provided to their father? And (4)
‘Whether they have right to a proportional part
of the share provided to their deceased uncle
Archibald Cunningham ?”

Argued for the children—The application of
the conditio si sine liberis has been upon equitable
grounds extended beyond the case of direct de-
scendant. The bequest here is not of the
nature of a legacy, but of a family provision,

and there is a strong presumption that the tes-

tator intended to benefit the children of prede-
ceasing brothers and sisters.

Argued for the brothers and sisters of the tes-
tator—The conditio s sine liberis has only been ex-
tended to those to whom the testator was in loco
parentis. The party claiming the benefit of this
legal presumption must either be a descendant
or in the place of a descendant. The extension
contended for here is not warranted by the autho-
rities. :

Cases cited—Chancellor v. Mossman, July 19,
1872, 10 Macph. 995; Hamilton v. Hamilton,
Feb. 8, 1838, 16 Shaw, 478; Christie v, Pater-
sons, July 5, 1822, F.C., 1 Shaw, N.E. 498;
Rhind's Trustees v. Leith and Others, Dec. 5, 1866,
5 Macph. 104; M-Call v. Dennistoun, Dec. 22,
1871, 10 Macph. 281; Macgown's Trustees v.
Robertson, Dec. 17, 1869, 8 Macph. 356; Wallaces
v. Wallaces, Jan. 28, 1807, M. woce ‘* Clause,”
Appendix, No. 6; Dizon v. Dizon, 9 Feb. 1841,

2 Rob. App. 1; Raitray v. Blair, Dec. 8, 1790,
Hume 526 ; Thomson v. Scougalls, 31 Aug. 1835, 2
Shaw and M‘Lean, 805 ; Erskine, iii. 8, 46 ; Bell’s
Principles, 1882; M‘Laren on Wills, i. 682,
Digest 35, i. 102; Code vi. 42, 30.

At advising—

Lorp Jusrice-CLErk—In this Special Case the
main question is whether the settlement of the
late Mr Cunningham is subject in its construc-
tion to the econditio si sine liberis. Before leaving
the country as a young man, he executed a will,
of date 17th January 1825, in the following
terms:—(His Lordship read the will). His father
and two brothers, Archibald and John, prede-
ceased him. We are now asked whether the
issue of the predeceasing brother John are en-
titled to a share of the estate of their uncle.
This raises & question which has never, at all
events ¢n terminis, been settled, viz., whether the
conditio si sine applies where the beneficiary is
neither a descendant in fact nor one to whom the
testator stood in loco parentis, but a collateral
relative.

The conditio has been held to apply when the
settlement is universal—when the provision is
of the nature of a family provision, and when
the testator is at least in loco parentis. The effect
of these elements rests upon two principles—
First, the delectus personee implied in a nominatim
bequest is excluded when the bequest is to a
class; and secondly, when of the nature of a
family provision there is a presumption that the
testator prefers the children of the beneficiaries to
any substitute or conditional institute that may
be named.

But it has also been decided that where the
legacy is specific—when the legatees are called
not a class but nominatim, and when the testator
does not stand in loco parentis—the conditio will not
apply, upon the manifest principle that a bequest
to A, whom failing to B, without mention of A’s
heirs, goes to B in the event of A’s death before
the testator.

In this case there are three circumstances un-
favourable to the application of the conditio, In -
the first place, the brothers and sisters are them-
selves conditional institutes, the father being the
original beneficiary. It is not likely that when
one conditional institution is expressed another
should be implied. In the second place, the lega-
tees are called by name. 1In one sense they may
be said to be a class, because they were all the
children of the marriage, but still they are lega-
tees nominatim. And in the case of Hamilion v.
Hamilton that was considered an element of suffi-
cientimportancetorender the conditioinapplicable.
I would refer to the remark of Lord Glenlee upon
this point in that case. In the third place, this
is mot a provision to children in any sense. It
cannot come under that category. It is quite
different even from the bequest to the children
of a stranger, which may be of the nature of a
family provision.

This leads me to the question, whether in the
case before us the testator may be said to be in
loco parentis, and if not, whether the conditio ap-
plies to the case of collaterals, and if so, whether
it is of universal application? It may be that we
do not follow the civil law in all particulars. If
we did, the question would be settled by that law
and the commentators upon it. I may specially
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refer to Voet, in whose work (36, 1, 15, 19) will
be found all the learning that is to be had in this
branch of the law. )

I am not aware of any system of law in which
the conditio would be held applicable to a bequest
by a brother to a brother. The present affords a
strong instance of how remote the case of &
brother is to that conjeciura pictatis on which the
conditio applies. Is it to be assumed that the
testator’s affection for his brothers and sisters
was less than his affection for their possible issue,
whom he might never see ? The probable infer-
ence is that he intended his surviving brothers
and sisters to take the bequest.

The case of Fleming v. Martin, M. 8111, comes

very close to the present. The Court in that case
refused to give effect to the conditio in favour of
the children of a predeceasing sister. It is quite
true that a bequest to a nephew may imply the
conditio si sine. That was decided in the case of
Wallace and in the recent case of Macgown's Trus-
tees. In that latter case Lord Benholme makes
some important observations upon this matter.
He says :—¢* The inclination of our law is to ex-
tend the maxim st sine liberés, but the limits within
which it is applicable are not very distinctly
fixed. In the case of nephews and nieces called
collectively it has been held to apply; but it is
not so clearly applicable to the case of individuals
of a class called nominatim. A distinction has
been taken between persons chosen out of a class
and a whole class called collectively.”

There are several cases, however, in which the
application of the conditio has been refused in the
case of nephews and nieces. There is the case
of Wishart v. Grant (June 16, 1763, M. 2310),
and of Sturrock v. Binney (Nov. 29, 1843, 6 D.
117), which turned on the fact that the mother
of the children who claimed was not alive at the
date of the execution of the settlement. The
Court held, although Lord Moncreiff differed,
that, as it was impossible to hold that the mother,
who had predeceased the execution of the settle-
ment, had been instituted, there was no room for
conditional institution., Then came the case of
Rhind’'s Trustees v. Leith and Others, which turned
upon the fact that the mother of those who
claimed under the conditio had never been insti-
tuted, she having been dead at the date of the
settlement, but 1n which the present Lord Presi-
dent expressed a doubt whether the conditio could
be applied to cousins of the testators under any
circumstanaes.

© If, however, the case of Christie v. Patersons is
to be held as settling the law, it would raise a
difficulty in the way of our judgment. There
the Court by a majority applied the conditio to the
case of cousins of the testator—Lord Balgray
and Lord Succoth dissenting. Both these
Judges were of opinion that the conditio never
applied to collaterals, but the majority of the
Court held the case to be ruled by that of Wal-
lace. Lord Balgray observed :—* There isnothing
in the case of Wallace like to this. There it was
a family settlement—all the children survived the
testator, and the day of payment only was sus-
pended.” That last observation is quite correct.
It is not clear that that judgment did not pro-
ceed upon the ground that the provision had
vested rather than on the application of the con-
ditio, Lord Balgray continues—¢ The case of
Holt v, Mackenzie (Feb. 2, 1781, M. 6602) is more

similar. These principles of equity are only ex-
tended to cases of ascendants and descendants,
and where ex pietate one of the parties is ¢n loco
parentis,”  Lord Succoth says:—¢ The presump-
tion si sine liberis is confined to ascendants and
descendants both in the civil law and in ours.
There is a legacy to a collateral, who is in law a
stranger, and is regulated by a different prin-
ciple.”

The opinion delivered by Lord Gillies in this
case is well worthy of attention, for if it be
sound it is quite sufficient for the determination
of that case. He is reported to have said—¢‘]
cannot admit that there is any distinction in
principle between the parties being first and
second cousins or more distant collaterals. The
same principle applies to all. In Wallace’s case
the srgunment of the successful party was foun-
ded on the presumed intention of the testator.
That is truly the principle—if there be one—
which was affirmed by that somewhat remarkable
decision. If it does not require any specific rela-
tionship between the testator and the beneficiary,
we may discard the conjectura pietatis altogether.”
I am rather surprised at the decision in Christie
v. Patersons, because in the case of Neilson v.
Baillie (June 4, 1822, 1 Shaw, N.E. 428), decided
a month before, the same Judges are reported to
have delivered opinions not easily reconcileable
with their opinions in the case of Christie v.
Patersons. Lord Hermand, who was of the majo-
rity in the latter case, said in that of Neilson—
‘¢ The presumption of the existence of the condi-
tion si sine liberis is founded upon the pietas
paterna, and extends to grandehildren as well as
children.” The Lord President said—“I am
not so clear that the presumed pietas extends to
the case of grandchildren; and as to them, I
think that it is carried too far by Papinian, par-
ticularly in the ecase of grandchildren by a

-daughter who is of another house, and there is

no obligation on the grandfather to provide for
them. The duty falls on their own father.”

The case of Christie had elements in it which
are not in the present case. It was truly a pro-
vision to children. The whole question has been
reconsidered in the case of RAind’s T'rustces, Fol-
lowing that case, I am of opinion that the conditio
does not apply to collaterals. It may be implied
from the words of the deed, but that is a different
matter. As far as the presumption is concerned,
it does not apply unless the testator be in loco
parentis and the provision a family one, and this
not the case when the beneficiaries are brothers
and sisters.

Losp Neaves-—I have arrived at the same
opinion. The conditio si sine was introduced by
Papinian, who laid down the proposition that in
certain cases he would imply a condition by
which it was to be held that the express terms of
a bequest were not to be carried out in the event
of the legatee dying and leaving issue. But that
implied condition was founded on the paterna
pietas—the presumption that a man who favours
his son is also disposed to favour his grandson.
It was accordingly limited to cases in which this
paternal relation existed. It was so held in the
Roman law, and in those countries which have
adopted that system. It has been so recognised
here, with the exception or apparent exception
mentioned by your Lordship.
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It may have been extended beyond its original
limits, but never so far as to make it a matter of
no importance whether the legatee be a de-
scendant or a stranger. And if we are to stop
further extension we should stop it now. There
are no elements in the present case which war-
rant the application of the conditio. This is
neither a case of ascendants nor descendants,
nor of nephews who are in the position of the
children of their uncle. I see no reason there-
fore why we should extend this presumption to
‘the present case.

Lorp Ormrparne—The question to be deter-
mined in this case arises in peculiar circum-
stances, and has reference to the construction
and effect of the testamentary settlement, not of
a father in favour of his children, but of a son in
favour of his father, whom failing by death be-
fore the testator in favour of his brothers and
sisters, whom he individually calls and names,
equally among them share and share alike.

The father, the institute in this settlement,
and also two of the brothers, John and Archi-
bald, the former leaving issue, having pre-
deceased the testator, the question which has
been submitted to the Court, and very fully
and ably debated, is, whether the share of
the testator’s estate which would have gone
to his brother John, had he survived him, now
belongs to the issue of John in virtue of the im-
plied condition si institutus sine liberis decesserit, or
to the surviving brothers and sisters,

In dealing!with this question it is necessary
to keep in view that the principle which under-
lies the Roman law maxim referred to, and
which has been recognised as of force in our
own law, is the implied or presumed will of the
testator. But, for obvious reasons, the implied
will of a testator ought not to be superinduced
upon what he has expressed, except in circum-
stances making it clear that his true intention is
not thereby violated and a settlement made for
him which he would not have made for himself.
Accordingly the authorities — the institutional
writers as well as the decisions of the Court—
shew that it is only within certain limits and
subject to certain qualifications that the will or
settlement of a party can be dealt with except
in accordance with its express terms, in order
that other terms not expressed should be held as
jmplied and given effect to. I think, however,
it is difficult to say on the authorities what are
the limits or qualifications appertaining to this
matter, or whether they can with certainty and
precision be defined.

It has been stated that the implied condition
can only be given effect to in circumstances
which denote the pietas paterna, a8 in destinations
by a parent to children or descendants in the
direct line. But the cases shew that the implied
condition has been applied to questions arising
between parties standing in other relations—for
example, in the collateral degree of relationship
of uncles gnd nephews, where the granter of the
deed has been held to stand in loco parentis to the
beneficiaries, and also in some cases where it is
called conjectura pietatis it has been held to operate
as when the distination is expressly to children
as a class, although the granter of the deed is not
their father. and cannot properly be said to stand
to them in loco parentis. But in the present case

it is obvious that pietas paterna does not apply,
and also that the granter of the deed does not
stand ¢n loco parentis to the beneficiaries whom he
has named and called. And as to the principle
of conjectura pictatis, I have not been able to dis-
cover any instance where it has been held to
apply in circumstances similar to those which
oceur in the present case, where the difficulty
arises from the circumstance of the will or
testament being not by a father but by a brother,
and not in favour of children or descendants, but
an ascendant, the testator’s father, whom failing
by his predeceasing the testator, to his brothers
and sisters, who are individually called and
nemed, None of the precedents—and they were
very numerous — cited at the debate were, I
think, precisely of this nature. Some of them,
however, show that the principle of implied con-
dition has been given effect to in favour of
nephews and nieces of the testator, and that is
the position of the claimants in the present case,
arising in consequence of their father, as well as
the father of the testator, having predeceased
him. That the second parties claiming stand in
this position, and are not direct descendants of
the testator, would not of itself be sufficient to
exclude their right in virtue of the implied con-
dition i sine liberis decesserit, I consider to be now
clear on the authorities, whatever doubt may
have been entertained at one time on the sub-
ject, even although it may have been, as I think
it was, an extension of the doctrine as it was at
first understood. But I am not aware, and am
unable to hold, that this extension of the doctrine
to collaterals is applicable, or can on authority
or principle be sustained, under such a destina-
tion as that in question—a destination not to
children as a class, or to children at all, or even
to nephews or nieces, but to brothers and sisters
individually named and called. It was indeed
conceded in argument that there was no decided
case exactly in point, unless it be that of
Christie and Others v. Patersons, 5th July 1822, 1
Shaw 543. 'The circumstances, however, of that
case were materially different from those of the
present. There the institutes called were the
children generally as a class of the testator’s
mother, there being no delectus personarum in-
dicated, except such as might be inferred to
have very naturally existed in regard to the
descendants of the testator’s brothers and sisters,
to whom generally and as a class he expressly
destined his estate. And that children may in
such and similar destinations be held, according
to circumstances, to include grandchildren is
shown in the case of Rankine and Others, 17th
June 1870, 8 Macph. 278, and of Houston, noticed
in foot-note to Wemyss v. Gray-and Others, 23d
November 1810, F. C. But in the present case
the delectus of the testator is shown by his having
left his estate not generally to his brothers and
sisters as a class, or to the children of the ‘father
generally and as a class, buf to five brothers and
sisters individually called and named by kim. It
may be true, as was stated in the course of the
debate, that the individuals so called and named
were all the brothers and sisters of the testator,
but the father might, although he had not, have
again married, and had other children subsequent
to the date of the testator’s will. I think there-
fore, for these reasons, that the case of Christiev.
Patersons is distinguishable from the present, and
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cannot be appealed to as a precedent in point.
Besides, even if it had been more directly in
point than it is, I doubt whether it is an autho-
rity to be safely relied on, for (1) the decision
was carried by the narrowest majority —that of
one out of the five judges present; (2) all of
the majority seemed to think the question fell to
be governed by the two previous cases of Mac-
kenzie v. The Legatees of Holt, 2d February 1781,
Mor. 6602, and Wallace v. Wallace, 28th January
1807, Mor. Appx. voce * Clause,” No. 6, although
these cases ought not, I think, to have affected
the decision, in respect that in both the testator
stood as it were ¢n loco parentis to the beneficiaries,
and in both the institutes survived the testator,
which was not the case in Christie v. Patersons.
Besides, in all these cases, including that of
Christie v, Patersons, the destination was in
favour of children generally as a class, and not,
ag in the present case, in favour of particular
persons specially called and named. Indepen-
dently of these considerations, the decision in
the case of Christie v. Patersons has been seri-
ously questioned as an authority in any view
that can be taken of it. It was so questioned
by the Lord Justice-Clerk (Inglis) in Rhind’s
Trustees v. Leith and Others, 5th December 1866,
5 Macph, 104, who expressly said that he dis-
regarded it as an authority.

For all these reasons, and chiefly for the
reason that it makes no mention at all of
children, but is simply a destination to the
testator’s father, whom failing to his brothers
and sisters specially called and named, T am un-
able to find that the children of the testator’s
brother John who predeceased him are to take
the place of their father in the succession which
has opened. On the contrary, in my opinion
the share intended for John, had he survived the
testator, must in consequence of his predecease
be held to have lapsed into the general estate,
and as such falls to be divided amongst the
testator’s brothers and sisters who survived him,

There is another ground upon which, in the
special circumstances of the present case I
should be disposed to hold that the issue of John
Cunningham who predeceased his brother, the
testator, is excluded from the succession. The
presumption upon which the implied condition
involved in the maxim si sine liberis decesserit is
raised, is not absolute, but may be rebutted by,
and must yield to, other and stronger presump-
tions. That such is the law is stated by Mr
Erskine in his Institutes, book iii. tit. 8, sec. 46,
and by Mr Bell in his Principles (sec: 1778), and
is illustrated by decided cases. Thus, in Yule v.
Yule, 20th December 1758, Mor. 6400, it was
ruled that the condition s¢ sine liberis did not take
effect where a father who while unmarried, and
after he had taken certain bonds payable to him-
self, whom failing in favour of his brother,
married and had children, and yet did not alter
the bonds, although he survived their date three
years and the birth of his oldest child two years.
It is true that there the bequest was of a special
legacy and not of the universitas of the testator’s
estate; and it is not to be disputed on the autho-
rities that thisis an important element militating
against the admission of the implied condition.
But in the case of Watt v. Jervie, 30th July 1760,
Mor. 6401, which occurred soon after that of
Yule, it was held that a settlement by a man of

his whole effects on his wife was not voided by
the birth of a child five weeks after his death,
although the father had disposed of the universitas
of his estate to the prejudice of his child, for the
reason, so far as can be collected from the report.
that he must have known of the pregnancy of
his wife, and had an opportunity of altering his
settlement, but did not do so. Now, the cir-
cumstances of the present case are still more
favourable for the operation of the same prin-
ciple of decision. Here the testator’s settlement
was executed in 1825, and he lived thereafter
till November 1860, a period of thirty-five years.
John, the testator’s brother, died in September
1838, about twenty-two years prior to the death
of the testator. But the testator made no altera-
tion on his settlement. In this state of matters
the presumption is much stronger than in the
cases referred to, that the testator did not intend
that the issue of his brother John should take
the place of their father. Indeed, it is more
probable that he should prefer the surviving
brothers of John, whom he personally knew, and
in family with whom he must for some time have
lived, to the children of John, to whom he was
under no obligation, and for anything that ap-
pears for whom he could have had no particular
regard. I am disposed to hold, therefore, that
the presumption involved in the maxim si sine
liberis decesserit must, even if it had otherwise
applied, be held to be overcome and excluded by
what I think the stronger presumption afforded
by the special circumstances of the case; and I

"do not see how any other conclusion could be

come to consistently with the decisions in the
cases of Yule v. Yule and Watt v. Jervie, to which
I have referred.

The result is that, in my opinion, the second
question in the Special Case ought to be answered
in the affirmative, and this, I think, renders any
answer to the other questions unnecessary.

Lorp GrrrorD—The main, and indeed the only, .
question raised in this Special Case is whether
the children of John Cunningham, one of the bro-
thers and residuary legatees of the testator, are
entitled, in virtue of the implied condition si sine
liberis, to the share which their father, the de-
ceased John Cunningham, would have taken had
he survived the testator. I do not think the
other questions in the case are attended with any
difficulty, and on these other questions I concur
in the result at which your Lordships have
arrived.

On the question of the condition s¢ sine liberds,
hovever, I have felt very great difficulty indeed,
and although it is with great hesitation and
doubt that I venture to differ from your Lord-
ships, I feel myself unable to concur in laying
down the rule or principle which I understand to
be indicated in the opinions which have just
been expressed, that in general, and apart from
special circumstances, the condition s¢ sine liberis
will not be held as implied where a testator
names his brothers and sisters as his residuary or
universal legatees. I hesitate to adopt a rule
which, whatever its convenience, I searcely think
warranted either in itself or with reference to the
authorities and decisions which have been pro-
nounced. In the present case I incline to think
that, looking to the whole circumstances—the

. terms of the testament in question, the position
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in which the testator stood, and his relation to
the legatees named, the testator must have in-
tended, in the event of any of his brothers and
sisters predeceasing him leaving issue, that such
issue should take their parent’s share. I do not
feel compelled by any of the decisions which
have been pronounced to hold that children are
excluded, and I cannot help feeling that it is
more in accordance with the probable intentions
of the testator to let in the claim of John Cun-
ningham’s children than to exclude them alto-
gether.

Two cases seem to be clear upon the authori-
ties. When legacies or shares of residue are be-
queathed by a testator to strangers in blood, or
even to distant relatives nominatim, without any
mention of children or issue, such legacies lapse
by the legatee predeceasing the testator, and can-
not be claimed by the children or heirs of the
legatee. The bequest is held to be personal to
the legatee himself, to have been given from
personal affection or upon personal grounds, and
it does not go to the legatee’s children when the
legatee himself predeceases the testator, unless
the will expressly so provides. The general rule
holds that legacies lapse by the predecease of the
legatee.

The other case seems equally clearly fixed by
the authorities, that when a father makes provi-
sions, whether by way of legacy or by share of
residue or otherwise, for his child or children or
for his grandchild or grandchildren or other des-
cendants, and the children or grandchildren so
favoured predecease the testator leaving issue,
such issue will take their parent’s provision or share
unless the testator has expressly excluded them.
'The conditis si sine liberés is always held implied in
bequests or provisions to descendants, but not in
the case of bequests or provisions to strangers.
Of course if there is any clause in the deed ex-
plaining the testator’s intention, that must be
given effect to. I am only dealing with cases
where the deed is silent.

The cases attended with difficulty are those
intermediate between the two classes I have just
specified, that is, where the bequest is not to
strangers noméinatim or to children or descendants,
but to collateral relatives either called by name
or as o class, and here it is very difficult to lay
down a satisfactory principle.

It seems to be fixed that in a bequest to
nephews and nieces of the testator, if some
of them predecease the testator leaving issue,
such issue will in general take their parent’s
ghare, and this seems to hold not only where
they are called simply as a class, as for example,
¢¢ to all my nephews and nieces,” or, *‘to all the
children of my brother,” or in such similar way,
but also in the case where the nephews and
nieces are named, provided that the enumeration
embraces the whole nephews and nieces, so as not
to raise any indication that some are excluded.

The question now raised is whether the same
presumption applies to a bequest in favour of the
brothers and sisters of the testator. Does a be-
quest to “ brothersand sisters,” without anything
else being said, imply & provision that if any of
the brothers and sisters predecease the testator,
leaving issue, such issue shall take the share
which would have belonged to their parent if he
or she had survived the testator. Now, on the
whole, and though not without great hesitation,

—all the greater that I am differing from your
Lordships—I incline to hold that it does. I shall
come to the specislties of the present case im-
mediately. At present I am taking the case
quite generally, as if the residuary or universal
bequest had run ¢‘to my brothers and sisters
equally, share and share alike.” Such a bequest,
I think, implies that if any of the brothers and
sisters predecease, their issue shall take their
place.

This is undoubtedly the law in regard to be-
quests to nephews and nieces. Why should the
law be different when the bequest is to
brothers and sisters ? The only reason given—I
think the only reason that can be given—is, that
an uncle is in loco parentis to his nephews and
nieces, but is not so to his brothers and sisters.
This may be true in some cases, or perhaps in
many cases, but it is certainly not true in all
cases. For example, if a man’s own brother is
alive and at the head of his family, it can hardly
be said that he, the uncle, is in loco parentis to his
brother’s children ; the locus is occupied by the
father himself. A man’s nephews and nieces, if
the children of a much elder brother, may be all
older than himself, or in positions which make it .
unreasonable to say that he is in loco parentis to
them, and, on the other hand, in the case of an
elder brother, he may be so much older than the
other children, especially if only consanguinean,
as to be far more in loco parentis to them than he
could ever be to nephews and nieces in other cir-
cumstances. It is dangerous to make a legal pre-
sumption that one person is in loco parentis to
another. I rather think that this will always de-
pend upon circumstances apart from the case of
direct descendants.

But farther, I scarcely think that even where
relationship may raise a presumption of a
testator being in loco paternis to beneficiaries,
that this is the true principle. I rather think the
true principle is, does the testator by the terms
of his will place himself in loco parentis, and can
it be gathered from the deed that he agsumes the
duties or the burdens of a parent, and is in this
sense and by his own act in loco parentis 2 If so,
and even in the cage of strangers in blood, there
might be the very strongest reasons for implying
the.condition 8¢ sine liberis. For example, if a
testator should use such language as this — *‘ As
my adopted son, whom I intend to make my
heir, has unfortunately predeceased me, I leave
the residue of my estate to his children equally
among them.” In such a case as this I should be
very much inclined to hold that grandchildren
would take if any of the immediate children
failed, and this although there was no tie of blood
or relationship whatever with the testator. It is
true the word children sometimes includes grand-
children or great-grandchildren, but I donot think
in the case I have put it would make any ox
much difference if the testator, instead of merely
calling the children of his adopted son, had
named them all and described them as such. But
there is express decision that the condition sz
sine liberis applies not only to bequests to
nephews and nieces, to whom an uncle may very
often be said to be in loco parentis, even when his
brother or sister, their parent, is alive, but to the

| case of a bequest or provision to a testator’s

cousins, I allude of course to the case of Christie
v. Patersone, 1 Shaw 543 (1 Shaw, new ed. 498),
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and although I know that this decision has been
doubted, yet I think it has never been either ex-
pressly or by implication reversed or overturned,
and I hesitate to do so without calling in the
Judges of the other Division. Christie v. Patersone
was decided by the First Division, and although
there were specialties in it—for example, the
cousins were described as ¢ children of the brothers
and sisters of my mother who shall be in life at my
death,”—still the decision is not put upon special-
ties, such as the meaning of the word ‘¢ children,”
but upon the relationship of the legatees, and the
judgment bears to be in respect of the cases
Wallace v. Wallace, Mor. ¢ Clause,” App. 6, and
Mackenzie v. Holt, Mor. 6602, Wallace was the
case of nephew’s children. In Mackenzie and
Holt v. Holt, it was the children of relatives, but
the precise degree of relationship does not
exactly appear. I cannot, merely on account of
the doubts which have been expressed as to
Christie v. Patersone, absolutely reverse that deci-
sion, as I think we are now asked to do. I do not
think the doubts expressed in Rhind’s T'rs. v Leith,

" 5 Macph. 104, warrant us, without calling on our

brethren, in introducing another rule, especially
as I am by no means satisfied that on general
principles the rule should be so narrow as is now
proposed.

The specialties in the present case seem to me
strongly to favour the claim of John Cunning-
ham’s children, though here also I may well hesi-
tate when I find myself in opposition to your
Lordships. The testator bequeaths his whole
estate, first to his father as sole and universal
legatory, and it is only in case the father should
die before him that he substitutes for his father
his whole brothers and sisters. I think this seems
to show that this was because they were all de-
scended from the same father that the brothers
and sisters were instituted residuary legatees. It
was because they would succeed to the father that
the testator made them his own successors, and
for the same reason the tie of blood would apply
to brother’s children. They, too, will take not
from personal reasons, but because they are the
grandchildren of the testator’s father. Still
farther, there is no express institution of sur-
vivors—the brothers and sisters alone are named
to take equally—and nothing is said of sur-
vivors, and although in a conjunct bequest the
effect may be the samé as if survivors had been
called, it 1s certainly a stronger case for the issue
of predeceasers taking their parent’s share.

On the whole, putting myself in the testator’s
place, as I am bound to do by the true canon of
construction, and reading the testator’s words as
nearly as I can in the sense in which he must
have used them — and this is the way to gather
the intention of the testator—I cannot help
thinking that he did not intepd to provide that
if any of his brothers and sisters predeceased him
leaving children, such children should be excluded
from his succession.

The Court pronounced this interlocutor—

*‘The Lords having heard counsel for the
perties on the Special Case, are of opinion
and find—(1) That the two shares of the
estate of the late Charles Cunningham pro-
vided by him to his brothers Archibaid and
John, who predeceased him, have not lapsed
into intestacy, nor either of them; (2) That

the brothers and sisters of Charles Cunning-
ham who survived him have right to these
ghares, to the exclusion of the children of the
said deceased John Cunningham; (3) That
the children of John Cunningham have no
right to the share of the testator’s estate
provided to their father; and (4) That they
have no right to a proportional part of the
share provided for their deceased wuncle
Archibald Cunningham ; and decern.”

Counsel for the First Parties—M‘Laren. Agent
—dJohn M. Bell, W.8.

Counsel for the Second Partles—Homa—-Me]hs.
Agents—Bruce & Kerr, W.S.

Wednesday, Jonuary 19.

DIVISION.
[Lord Young.

MILNE ?¥. MILNE.

Succession—Fee and Liferent— Mutual Settlement.

A husband and wife executed a mutual
trust-disposition and settlement, whereby
the former disponed his whole property,
heritable and moveable, of which he might
die possessed, ‘‘to and in favour of S. M.,
my wife, and on her decease to the heirs and
successors of me.” The wife’s disposition
was ‘‘ to and in favour of” her husband ‘‘ and
his heirs and assignees whomsoever.” There
was & clause of reservation in the following
terms ; — ¢ Reserving always to us, and
each of us, our respective liferents of the
means and estates above conveyed, with full
power to us at any time during our joint
lives to alter, innovate, or revoke these
presents, in whole or in part, as we may see
proper; but declaring always that the same,
in so far as not altered, innovated, or re-
voked as aforesaid, shall be effectual though
found lying by either of us at the time of his
or her decease, or in the custody of any other
person for our behoof, with the delivery
whereof we have dispensed and hereby dis-
pense for ever.” The wife survived her
husband.—Held that she had right to dis-
pose at will of her own estate, but had only
a liferent of her husband’s estate.

On October 4, 1867, William Stanhope Milne,
stationer, of No. 126 Princes Street, Edinburgh,
and his wife, the pursuer in this action, executed
a mutual disposition and settlement. He was
proprietor of the tenement where he carried on
his business, and of considerable personal pro-
perty. The pursuer had succeeded on the death
of her father to a villa at Morningside, Edin-
burgh, and to some personal property. Her
husband had greatly improved this viila, although
the title stood in the pursuer’s name. There was
no antenuptial contract of marriage between the
pursuer and her husband, and there were no
children of the marriage. ' By the mutual dis-
position and settlement Mr Milne gave, granted,
assigned, and disponed “ to and in favour of the
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