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by reason of the husband’s return for two months
in 1879, I am of opinion that the clgim should
be sustained as regards all the charges and ad-
vances for the period from 11th September 1877
down to 15th May 1881. But I hold that the
pauper having ceased to be chargeable at that
date, and no fresh notice having been given
when she became chargeable as an ordinary
pauper on 9th July 1881, the claim cannot be
sustained as regards the charges and advances
made subsequently to 15th May 1881— Beattie v.
Greig (2 R. 923).”

The  defenders reclaimed, and argued — (1)
There is nothing in common between desertion
in the sense of the Poor Law Act, secs. 79 and
80, and desertion in the sense of the consistorial
courts. (2) A woman deserted by her husband
can acquire a residential settlement conditional
on her husband’s return.

Argued for pursuers—Suppose the desertion
not to be proved, it could not be said in the hus-
band’s absence that his birth-settlement was
chargeable, for he might have acquired another
settlement. It was not for pursuers to prove
what his settlement was. But desertion was
established in point of fact.

Authorities for the defender — (1) Gray .
Fowlis, March 5, 1847, 9 D. 811; Carmichael v.
Adamson, February 28, 1863, 1 Macph. 452;
Masons v. Greig, March 11, 1865, 3 Macph. 707 ;
Beattie v. Greig, July 9, 1875, 2 R. 923; Greig
v. Simpson and Craig, May 16, 1876, 3 R. 642,

Af advising—

Lorp JusTIoE-CLERE—This case, between three
ingpectors of poor, presents a question of some
difficulty. But I regret tosee these proceedings,
because they are an example—and a very strong
one—of that unnecessary and useless expense
which is sometimes incurred in questions in
which the immediate interests involved are in no
proportion to the merits. It is unnecessary for
e to resume the facts.

I am of opinion that Kirkealdy is not precluded
by the admission alleged to have been made to
the Barony Parish from claiming relief from the
parish of Dundee.

I quite agree that where an admission has
been made by a parish, in aquestion with another
parish which has been charged with liability,
the parish making it must be kept to it, and
eannot be allowed to revert from if, provided that
there was no misrepresentation or concealment
of the facts affecting the liability ; and we have
on several occasions applied this doctrine in the
administration of the Poor Law Statute. But
here no admission was made to the parish of
Dundee, and I do not think that an admission
made, as here, can come to the benefit of Dun-
dee, which was not a party to the negofiations
between the parishes of Kirkealdy and Barony,
and to which the admission was not made.

There remains the further question as to the
extent to which the present claim for relief can
be maintained agninst Dundee, and this involves
the determination of the question whether the
industrial settlement here acquired had not been
lost or interrupted by the alleged return of the
pauper’s husband ? .

I am of opinion that it has been satisfactorily
established that the pauper was deserted by ber
husband. The evidence is quite conclusive that he
abandoned his wife in Glasgow. After living

for some time in Glasgow, she went to Dundee,
and lived there for eight years. As to the ques-
tion how long the settlement in Dundee lasted,
and whether the husband remained in desertion,
I am of opinion that the desertion did not termin-
ate. I think he came back, notin order to resume
cohabitation, but in order to see if he could obtain
any means from his wife,

In regard to the whole case, I think the Lord
Ordinary’s interlocutor should be afirmed. He
has not dealt, however, with the period subse-
quent to 15th May 1881, and as regards that
period I think some provision falls to be made.

Loeps Youna, Craigmrrt, and RUTHERFURD
CraAzk concurred.

The l.ord Ordinary’s interlocutor was altered
by deleting the words ¢ and to no further extent ”
after the words ¢ 15th May 1881.”

Counsel for Pursuers—Mackintosh—J, A. Reid.
Agents—Curror & Cowper, S.8.C.

Counsel for Defender — Guthrie Smith—
Kennedy. Agent—dJohn Macpherson. W.S,

Tuesday, December 11.

SECOND DIVISION.
[Lord M‘Laren, Ordinary.

ROBERTSON ?. POLICE BOARD OF

GREENOCK.

Property— Property in Burgh— Street— Building
Line of Street— Powers of Magistrates to Regu-
late Building Line of New Buildings in order
to Improve Street— Qeneral Police and Improve-
ment (Scotland) Act 1862 (25 and 26 Viet. ¢.
101), secs. 161 and 162.

By the General Police and Improvement
(Scotland) Act 1862, sec. 162, the commis-
sioners of police of a burgh to which the Act
applies are empowered, ‘‘ when any house or
building any part of which projects beyond
the regular line of the street, or beyond the
front of the house or building on either side
thereof,” is taken down in order to be altered
or rebuilt, to require the owner to set it back
to the line of the adjacent buildings as the
commissioners may direct, for the improve-
ment of the street, compensation being given
to the owner for any damage thereby caused.
The magistrates of a burgh were proprietors
of one house in a street which had always
stood 4 feet back from the general line of that
street, They acquired for public purposes
three other houses in the division of the
street in which that house stood, and pro-
ceeded to erect on the site of the four
houses a building which stood in the line
of the house originally belonging to them.
The greater part of that division of the
ptreet had its building line thus set back 4
feet. The proprietor of two other houses,
structurally connected and immediately ad-
joiningthat which hadalways stood 4 feet back,
proposed to take them down and erect a new
building on their site, without setting them
back 4 feet, so as to be in line with the
magistrates’ building. Held (1) that it wag
within the power of the magistrates to require
the new buildings to be set back 4 feet so as
to be in line with the other houses in that
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division of the sireet, as its building line
was now fixed; and (2) that the houses were
to be treated as one, and that the proprietor
was not entitled to take down first one and
then the other with the effect of keeping the
new houses up to the former building line.

By the 161st section of the General Police Act
1862 (which, as well as section 162, is incor-
porated with the Greenock Police Act 1877 by
section 372 thereof) it is, inler alia, enacted that
‘‘ the commissioners [of police] may, at & meeting
to be held for the purpose, resolve to acquire lands
or-premises within the burgh for the purpose of
widening, enlarging, or otherwise improving any
of the streets, and they may resell any parts of
such lands or premises which shall not be re-
quired for such purposes.” The same section
provides for the draining and repairing of pro-
perty where there is a doubt as to the liability of
the owners, and the execution of sanitary improve-
ments in crowded districts.

Bythe162dsection of the General Police Act 1862
it is, inter alia, enacted that ¢“ when any house or
building, any part of which projects beyond the
regular line of street, or beyond the front of the
house or building on either side thereof, has been
taken down in order to be altered, or is to be re-
built, the commissioners may require the same
to be set backwards to or towards the line of the
street or the line of the adjoining houses or build-
ings, in such manner as the commissioners may
direct for the improvement of such street; pro-
vided always that the commissioners shall make
full compensation to the owner of such house or
building for any damage he thereby sustains.” . . .

Laurence Bennett Robertson was proprietor,
conform to disposition by the trustees of Robert
Cowan and Jane Cowan, his wife, executed in
1880, of Nos. 2 and 4 Hamilton Street and 10

"~ Catheart Square, Greenock. Hamilton Street was
about 40 feet wide, and was a street of considerable
length, running into Cathcart Square, and the
piece of ground on which the pursuer’s houses
stood was at the corner of Hamilton Street and
Catheart Square, No. 2 being the corner house,
bounded on the east by Catheart Square, to which,
as well as to Hamilton Street, it had a frontage.
The frontage of 2 and 4 Hamilton Street to
Hamilton Street was 63 feet, and the frontage of
the property to both street and square was valu-
able, The tenement forming No. 2 Hamilton
Street and 10 Catheart Square was built on a feu
acquired in 1761 by John Campbell from Lord
Cathcart, and the other tenement, 4 Hamilton
Street, was subsequently built on the remainder
of the feu, and on ground adjoining it, ac-
quired by Campbell in 1766, the gable-wall sepa-
rating 2 and 4 Hamilton Street being the old
exterior western wall of 2 Hamilton Street. For
many years prior to 1878, between which year
and the date of this case they stood empty,
the whole of the premises belonging at the
date of this action to the pursuer were
entered by a single entrance from Hamilton
Street, and formed shops below and dwelling-
houses above. To the west of 4 Hamilton Street
stood No. 6, the old Town-House of Greenock,
which was built in 1765 (and therefore before
No. 4), and was 4 feet back from the line of No.
4 and of 8, 10, and 12, which were in line with
No. 4. In 1878, it having been determined that
new municipal buildings should be erected, the

town acquired 8, 10, and 12 Hamilton Street that
these buildings might be erected on the site of
them and of the old Town.House, No. 6, the line
of the new buildings to be the same as that of
the old Town-House, and therefore 4 feet back
from the old line of Nos. 8, 10, and 12 and of
No. 4. These houses now mentioned, as well as
14 and 16 Hamilton Street, were in the division
of Hamilton Street between Taylor’s Close and
Cathcart Square.

- In 1878 Mrs Jane Robertson (then liferentrix
of the property belonging at the date of this action
to the pursuer) and the pursuer Laurence Bennett
Robertson, her husband, with consent of Cowan’s
trustees, then the feudal proprietors, presented
a petition to the Dean of Guild for aunthority to
erect, instead of the buildings on the ground
2 and 4 Hamillton Street and 10 Catheart Square,
a tenement of shops and offices, The Dean
of Guild granted the authority, but pending a
reclaiming petition on behalf of the town
against bis interlocutor the Board of Police served
& requisition on Cowan’s trustees and on Mr and
Mrs Robertson, founding on section 162 of the
General Police and Improvements (Scotland) Act.
1862 above quoted, requiring them, in virtue of
the powers conferred on the Board by the Act,
and for the improvement of Hamilton Street, to
set backwards the new building about to be
erected to the line of No. 6 (the old Town-House),
full compensation, to be ascertained in the statu-
tory manner, being provided. The Dean of Guild
after considering the reclaiming petition adhered
to his former interlocutor, but no steps were
taken by the petitioners to-take down the build-
ings, and by the elapse of two years and the
death of Mrs Rebertson the warrant fell.

In 1881 the pursuer Laurence Bennett Robert-
son, who had in 1880, as already stated, acquired
the subjects, presented to the Dean of Guild a
petition for sanction for a building he proposed
to erect on the site of the corner house, 2 Ham-
ilton Street and 10 Cathcart Square. He thus
proposed to take down the existing house on that
site, leaving No. 4 standing, The Board of
Police objected, and served a requisition requir-
ing him, as owner ‘‘of the house or building
numbered 2 and 4 Hamilton Street and 10 Cath-
cart Square . .. and which house or building,
or a part thereof, is about to be taken down in
order to be altered or rebuilt by you,” to set back-
wards the building to be erécted to the line of
No. 8. Compensation was also offered as before.
The Dean of Guild dismissed the objections, and
granted the warrant craved.

In 1881 No. 6 was taken down with a view to
the erection of the new buildings on Nos. 6, 8, 10,
and 12.

The requisitions by the Board of Police not
baving been withdrawn, this action against the
Board of Police was raised by Robertson in
November 1881 for declarator ¢ that the pursuer
is entitled, subject to the authority of the Dean
of Guild of the burgh of Greenock, to erect a
tenement or tenements of shops and offices on
the ground bounded on the east by Cathcart
Square, Greenock, on the west by tbe property
of the town of Greenock, on the south by Ham-
illon Street, and on the north by the property
of the town of Greenock, which ground is pre-
sently the site of the buildings numbers 2
and 4 Hamilton Street, and number 10 Cath-
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cart Square, in Greenock ; and that the pursuer,
-in erecting such tenement or other new build-
ing upon the said ground, or any part there-
of, is not bound to set back such new building to
the line of the house or building which was
numbered 6 Hamilton Street, and has recently
been taken down, or to any extent, but that he
is entitled, subject to the authority of the Dean
of Guild of the burgh of Greenock, to build with
a frontage to Hamilton Street, in the line of the
presently existing tenements, numbers 2 and 4
Hamilton Street, in line of street and according
to stipulation of superior.” The summons also
concluded for declarator that the requisitions of
1878 and 1881 were ultra vires of the defenders,
for interdiet against their following them forth,
and for reduction of them. The pursuer averred
that his property was in the old line of the street,
and that Nos. 14 and 16 were still in that line.

The defenders averred that the pursuer’s build-
ings were now the only buildings in the section
or division of Hamilton Street to which they be-
longed (7.e. that from Taylor's Close to Cathcart
Square) which projected beyond the line of the
old Town-House; that the pursuer’s petition of
1881 bearing to refer only to No. 2 was intended
to evade their requisition relating to the whole
property of 1878; that the buildings were
structurally connected so as to be all one house ;
that it was expedient to widen Hamilton Street,
which (particularly at that part) was a very busy
street.

They pleaded, infer alia—** (2) The defenders
were and are acting within their statutory powers
in requiring the proprietors of the subjects now
vested in the pursuer to set back their new
buildings in manner set forth in the requisitions
of 19th July 1878 and 80th April 1881.”

After a proof the Lord Ordinary (M‘LAREN)
pronounced this interlocutor:—‘¢Finds that the
subjects numbers 2 and 4 Hamilton Street,
Greenock, counstitute one house or building in
the sense of the statute founded on, and that the
defenders are entitled to require the pursuer to
set back the front thereof towards Hamilton
Street to the line of the greatest projection of the
present municipal buildings, which adjoin the
said subjects : ‘[herefore assoilzies the defenders
from the conclusions of the action, and decerns,
&e. .

¢« Opinion.—This action of declarator and re-
duction is brought by the owner of a property in
Cathcart Square and Hamilton Street, Greenock,
for the purpose of having it declared, in the first
place, that he is entitled to rebuild a part of that
property without being under obligation to set
back the front of his house towards Hamilton
Street; and secondly, that two requisitions by
the Police Board of Greenock, the defenders, the
one dated in 1878 and the other in 1881, are not
within the powers of the Police Board, and are
not entitled to effect in a question as to the pur-
suer’s right to build. The pursuer’s contention
is that he is the owner of two separate tenements,
one of them being the corner house having a
front to Catheart Square and another front to-
wards Hamilton Street, the other tenement being
situated entirely in Hamilton Street, and adjoin-
ing the one I first described. Now, it is clearly
established by the evidence that the corner tene-
ment or corner part of the pursuer’s property
was erected as a detached house some time after

the middle of the last century, and that what
now serves the purpose of a gable or dividing
wall, mutual to these two houses, was originally
one of the exterior walls of the corner house
which is now known as No. 2 Hamilton Street. I
think that appears in various ways, because if is
not a gable, but was the back wall of the house,
and because traces of the harling or rough cast
are found upon that site of the wall which enters
into No. 4, proving that it was an exterior wall at
the time it was put up. But then when the
house No. 4 came to be erected advantage was
taken of the existing wall for the purpose of a
gable to No. 4, and it is also brought out that No.
4 is mainly built upon ground which was part of
the feu of No. 2. That ground was insufficient
for the erection of the new tenement, and ad-
ditional ground was obtained from the superior
to build the site. But in the main No. 4 was an
additional building placed upon ground forming
part of the subject No. 2. It is represented, I
think correctly, by defenders that No. 4 is really
an addition to or excrescence upon No. 2, that it
never was at any time an independent house
which would stand and be complete in itself with-
out reference to another house, and was never
held by a separate title. Then it is proved that
at an early period both these houses came to be
partly converted into shops, and about twenty
years ago I think Mr Cowan, the tenant of one of
these shops, added or tock on lease another, and
at a later period took a third, these shops being
connected by internal communication. Until 1878,
when the first proceedings were taken in the Dean
of Guild Court for rebuilding, the whole of
the ground or street floors of No. 4 and No. 2
Hamilton Street were occupied by the establish-
ment of Mr Cowan and his partner, so that if the
buildings were not separate in the beginning they
did not become more so by the changes that were
subsequently made. On the contrary, it appears
that as regards the ground floor these two honses
or buildings had come to be used as one posses-
sion. As regards the upper floors, which were
occupied inseparate apartments, it is proved that
instead of separate stairs being maintained, access
was had by one stair situated between the two
houses, and with doors opening to both—another
step towards the conversion of the two tenements,
if I may so call them, into one. Then in 1878,
before the first requisition was served, the then
owners, Cowan’s trustees, proceeded to take Nos.
2 and 4 down, and to rebuild a new block of
buildings on the site of these two subjects. But
they were stopped by a requisition from the
Police Board. In 1881, the subjects having in
the meantime been left vacant, the owners pro-
posed to take down one of the subjects, the
corner tenement, and to rebuild. it, their agent
stating to-day with perfect candour that he
wished to do 80 in order to get the full benefit
of their frontage, and that his constituents had
not yet made up their minds what they would do
with the other part of their property, and would
not come to & decision upon that until they knew
the result of this action. I do not think there is
anything to be objected to in that course; itisa
question of property, and the pursuers are quite
entitled to try their right, and to proceed to
build in that way which they think most favour-
able to the assertion of their right. Now,

the requisition is founded upon the 162d
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gection of the General Police Act, which has
been incorporated with the Police Act of the
burgh of Greenock. Under that section it is
enacted that when any house or building, any
part of which projects beyond the regular line of
the street, or beyond the front of the house or
building on either side thereof, has been taken
down in order to be altered, or is to be rebuilt,
then certain powers are given to the commis-
sioners, and the question is whether they are
within the hypothesis of the statute —whether
this is a case of a house or building projecting
beyond the front of the house or building on
either side thereof, and about to be altered or re-
built. The first difficulty that occurs is the iu-
terpretation of the word house or building for the
purposes of the statute. House is a word of
somewhat flexible meaning. It may mean—not
to speak of meanings which are clearly inapplic-
able, such as family — it may mean either a
habitation or a structure—an edifice with four
walls and a roof, separated from other buildings.
In statutes relating to the rights of occupiers a
house is generally taken to mean a habitation;
for example, in the interpretation of Acts relating
to the franchise, a single room is held to be a
house if it is the sole residence of the family.
But in this case I think the meaning is a building
or structure with foundation, walls, and roof,
because the statute is here dealing with some-
thing that is to be taken down, and that, I think,
would not on a fair reading be held to include a
house in the more restricted sense, such as a
storey or part of astorey. Ithinkalsothat by the
association of the word “‘building” with “house ”
I may take it as including a building that is occu-
pied either for residence or for commercial pur-
poses—in short, it means a tenement, using a
word we frequently meet with in titles to denote
what I am endeavouring to describe. 'That being
g0, am I to take it that Nos. 2 and 4 Hamilton
Street constitute one tenement or two? I think
they must be held to be one, becausge they, in the
first place, have never been held as separate pro-
perties ; they were one feu from the beginning,
and they have continued so until the present day.
Then No. 4 never was capable of maintaining a
separate existence, because the wall which divides
it from No. 2 is not a mutual wall, and if No. 2
were supposed to be taken out of the way, No. 4
would not be a house at all; it would only be
the ruin of a house—three walls, and one side
open to the air. And then, particularly, I think
they are to be identified as one house, because
looking to the state of possession we find that
they were as much united as any double tenement
could possibly be, the ground or shop floor being
possessed by one tenant, and the upper portions
being possessed by separate tenants, but with
access from a common stair, so that if the two
were not united from the beginning they certainly
came, at the time when this question arose, into
the position of being a double tenement in the sense
in which that word ¢ tenement ” is generally used.
Then, although I do not think the pursuers are
to be held bournd by what they attempted to do
upsuccessfully in 1878, I cannot altogether over-
look that their original intention was to deal with
the subject as one and to rebuild it as one,
especially when I am told by the witnesses that
the full commercial value of the subject can only
be got by pulling it down and rebuilding it as
one.

_and was consequently inoperative,

‘“That being so, I have not much difficulty in
applying the statute. It is a case of a building
which undoubtedly projects in front of the house
or building on one of the sides thereof, and is to
be altered or rebuilt. It was maintained by Mr
Dickson that ‘either side’ means both sides, and
that unless there are houses on both sides which
have a different frontage the statute cannot be
applied. I do not think that is a fair and ordi-
nary meaning of the word ‘either,” and at any-
rate ingthis particular case, where there can only
be a house upon one side, I think it would be de-
feating the plain intention of the statute to hold
it to be inapplicable, because although the house
immediately adjoining this on the left has a
different line of frontage, there is no frontage
upon the other side, that other side being open
street. I think that is not a construetion of the
statute which could possibly be applied to the
case of a corner house where there is only one
adjoining house. 'Where there is only one ad-
joining house I think the statute is satisfied if
that house have a different line of frontage, and
there is a requisition to set back according to
that line. There seems to be a doubt whether
the requisition of 1881 is still subsisting, because
it was given with reference to proceedings in the
Dean of Guild Court, and it appears that the
period within which the Dean of Guild’s warrant
is operative has now expired. But as I am only
dealing with the conclusions of the action, and
the opinion that I have come to would lead to
absolvitor from these conclusions, I am not em-
barrassed by that difficulty. The only other
question is, How far are the Commissioners
entitled to set the building back? What is the
line to which they are entitled to require that the
building shall be set back? I thiok it i the line
in which the adjoining building interseets the
street, that is, the base of the pillars. But as
there is no declarator at the instance of the Police
Board I cannot give any operative finding upon
that subject.

¢“The judgment is absolvitor with expenses.”

The pursuer reclaimed.

Argued for him—(1) On the facts~—The houses
formed separatetenements. Inthat casethestatute
could only be applicable to No. 2 Hamilton Street,
Even assum-
ing that the property formed oneand thesame tene-
ment, only one part was being taken down, and that
part the least important. (2) On the statute—The
statute demanded as a condition of its application
that ‘‘either” mean ‘‘both.” (8) There was a
speciality as regards corner tenements. (4) The
Commissioners ought to have proceeded under sec.
161, not under sec. 162. (5) The pursuer’s build-
ings were in the line of Hamilton Street, taken as a
whole, and the defenders were mot entitled to
make a single division of it the test. (6) In any
view, the Commissioners could not interfere
till the whole building was taken down.  They
acted ultra vires.

Authorities — (3) Burnet v. Lush, Nov. 13,
1849, 12 D. 44; Downie v. Grant, Nov. 8, 1872,
11 Macph. 51 ; Fraser v. Kennedy, Jan. 9, 1877,
4 R. 266. (6) Per Lord Selborne, Police Com-
missioners of Fort-William v. Kennedy, July 8,
1878, 16 8.L.R. 765.

At advising—

Logp Youne—This case is not interesting other-
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wise than as it regards the authority of the magis-
trates or commissioners of & burgh such as
Greenock, under the General Police Act of 1862,
to take measures to widen and improve the streets.
The town in question is the town of Greenock, and
the street in that town in guestion is called Hamil-
ton Street. The old town buildings were in that
street, and the Town-House had a line of its own
standing a little way back from the other houses in
the division of the street between Taylor's Close
and Cathcart Square. It appears that the Magis-
trates and Council of Greenock recently built new
municipal buildings, and that in theline of the old
Town-House. Itoccupiesthe whole of one side of
the division between Taylor's Close and Cathecart
Square with the exception of Nos. 2 and 4 of the
" street, which are the property of the pursuer.
The pursuer proposed to take down the tenements
belonging to him, and to build a new tenement
in the same line of frontage to Hamilton Street
as the present buildings—that is, about four feet
in advance of the mmuuicipal buildings. The
Magistrates being of opinion that it was desirable
to have the whole buildings in that division of
the street in the same line, served him with a
notice requiring him to set back his new
buildings four feet upon the terms prescribed by
the statute—that is, that he should be paid for any
damage which he thereby suffered. In conse-
quence of that, he gave up the project, and allowed
both buildings to stand empty from 1878 to 1881
or 1882. Then he made a new proposal, namely,
to take down one of the tenements, being No. 2
—being the half nearest Cathcart Square, if they
are to be regarded as one tenement—and to erect
a new tenement in the old line. The Magistrates
served a new requisition. They said, ‘‘If you are
taking down that building, be it a building in itself
or the half of one, you must put it back to the
general line of thig division of the street.” He
thereupon brought this action, concluding for
declarator in very general terms:—¢‘That the
pursuer is entitled, subject to the authority of
the Dean of Guild of the burgh of Greenock, to
erect a tenement or tenements of shops and offices
on the ground bounded on the east by Cathcart
Square, Greenock, on the west by the property
of the town of Greenock, on the south by Hamil-
ton Street, and on the north by the property of
the town of Greenock, which ground is presently
the site of the buildings Nos. 2 and 4 Hamiiton
Street and No. 10 Cathcart Square, in Greenock,
and that the pursuer in erecting such tenement
or other new building upon the said ground, or
any part thereof, is not bound to set back such
new building to the line of the house or building
which was numbered 6 Hamilton Street, and has
recently been taken down, or to any extent, but
that he is entitled, subject to the authority of the
Dean of Guild of the burgh of Greenock, to build
with a frontage to Hamilton Street in the line of the
preseutly existing tenements, Nos. 2 and 4 Har-
ilton Street, in line of street and according to
stipulation of superior.” Of course if he got
that declarator he would be entitled to take down
the whole building—the two tenements, if there
are two, and the whole tenement if but one—and
to erect in the present line of his buildings, four
feet in advance of the municipal buildings, his
own new buildings, which would then stand out
alone in that division of the street. There is also
a subsidiary conelusion for the redumction of the

requisition made by the Magistrates upon the pur-
guer applicable to his proposal to take down the
east end of the building, whether one tenement
or not, that requisition being that the new build-
ing should be in the line of the municipal build-
ings. That, I say, is a subsidiary conclusion,
but the general and principal conclusion is, that
he is entitled to pull down and erect his new
structure four feet in advance of the municipal
buildings, and that the Magistrates haveno author-
ity to require him to do otherwise. If the Magis-
trates bave any authority, it is under section 162
of the General Police and. Improvement Act of
1862, which is in these terms— ‘¢ When any house
or building, any part of which projects beyond
the regular line of the street, or beyond the front
of the house or building on either side thereof, has
been taken down in order to be altered or is to
be rebuilt, the commissioners may require the
same to be set backwards to or towards the line of
the street, or the line of the adjoining houses or
buildings, in such manner as the commissioners
may direct, for the improvement of such street.”
Now, I consider the casein the first instance with
reference to the larger and primary elaim made by
the pursuer, which I may repeat is, that he shall
be found at liberty to take down the whole of the
tenement and erect a new building, occupying
the site of the old, four feet in advance of the
municipal buildings. It is said that he is entitled
to that—and so far as I can see it is the only ar-
gument—because his present structure is in the
line of Hamilton Street. Hamilton Street it ap-
pears is a long street, and I think it is true that
the present building is in a line with that long
street. The Magistrates, however, say that they
are entitled, according to the fair spirit and mean-
ing of the statute, to regard this division where
the municipal buildings are, as a street, and to re-
quire that all the buildings in that division or
street shall be erected in the same line—the
line of the municipal buildings—and tbat, the
pursuer’s property being the only one at present
with regard to which the opportunity occurs,
it must be put back. I am inclined to think
that that is a sound contentior, It is accord-
ing to the general spirit and meaning of the
Act, which is, among other things, for the
improvement of streets. Hamilton Street may
be a mile long, or it may be two miles long, but
I do not think that precludes the municipal
authority from dealing with a distinet division
of it, especially that division of it which they
have selected for the erection of rather hand-
some municipal buildings, as being included in
the operationof this clause, which is for the im-
provement of the street and the beautifying of the
town. There can be little doubt that it will be
for the improvement of the town, or at all
events of that ~particular portion of it, for
the work is to be done in such a manner
as the Commissioners may direet for the im-
provement of the street. Ithink it is not unrea-
sonable therefore for them to direct that when this
building in question comes down the new one
shall be set back four feet for the improvement
of the street, the proprietor having complete
compensation for the four feet of building
ground which he loses. And, indeed, that is a
correct way of putting the case; he loses four
feet of building ground, and full and complete
compensation is made to him. No special cage
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can be made here in regard to the character of
the ground in question, for the building has been
standing empty since 1878, quite unused except as
a place for sticking billsupon. Itistherefore, in
my opinion, a legitimate exercise of the power
and authority of the Magistrates, now that it is
proposed to take down the building and put up a
new one, to require that that new one shall be
in the line of the municipal buildings, which I
think I am right in saying occupy the whole of
the rest of this division in the street.

But then there is a proposal to take down only
a part of it. Now, I must say that strikes me
very much as it does the Lord Ordinary, that it
is a mere device in order to concuss the Magis-
trates into a payment of more than full and com-
plete compensation, which is all that clause 162
requires them to do in order to improve the
street in the manner thereby contemplated, The
idea may be thus expressed— the idea on which
the pursueracts, He says, ‘‘I deal with thisastwo
tenements. They are both mine. I have been
using them jointly, to a large extent at least, but
I deal with them as two (and there is some
ground in the titles for saying that they were
separate ut one time). I first take down the one
—or if they are two, the half furthest removed
from the municipal buildings—leaving the other,
or the other half, sticking out into the street to
the extent of four feet. I cannot put it back
then, because that would be putting my building
back from the line of the immediately adjacent
house, namely, my own house. Then when I
have got up my new house, or one half, I will
take down the other, or the other half, and rebuild
it in like manner, and I cannot be forced to putit
back, because that would be forcing me to put it
behind or back from that which I erected last
year.” Now, I am not disposed to give my coun-
tenance to that. I think this may be fairly dealt
with as one building, the property of the pur-
suer—and that the Magistrates are in the reason-
able exercise of the power committed to them by
a statute for the very purpose of improving and
beautifying the street in such manner as they
think best, when they require that the new build-
ing shall be set back the four feet upon payment
of the compensation which the statute provides,
and I do not think it necessary for the purposes
of this case to determine whether this is one
building or two—indeed one is hardly to know what
is to be the standard of one tenement or build-
ing or of two. They are the property of one
man, and it may be borne in mind that a pro-
perty or a house originally single may easily be
divided into two simply by puttingup a partition-
wall, and making the two divisions the property
of separate proprietors. In the same way it is
unnecessary to say that two subjects standing on
separate stances may easily be made into one.
So that this matter is not one to be determined
by an examination of the original feus and dis-
positions applicable to them. I look upon this
building as the property of this pursaer, which
he is dealing with as one subject, as a house or
building within the meaning of clause 162 of the
statute; and that although the Magistrates can-
not interfere with it as long as it is left standing,
yet when the pursuer proposes to take it down,
either in whole or in part, they are within the
fair and legitimate exercise of their power under
the statute when they require him to put it back

" four feet in order to make it consistent with the

harmony and beauty of this division or section
of the street in which the municipal buildings
and the pursuer’s buildings stand. My opinion
therefore is that the defenders ought to prevail,
and be assoilzied from the conclusionsof the action.

Lorp CraterIiLL—The pursuer alleges that he
is owner of two separate houses, one of them be-
ing a corner house having a front to Cathcart
Square and another front towards Hamilton
Street, the other tenement being situated entirely
in Hamilton Street and adjoining the one first
described. The first of these houses, according
to the date of erection, is No. 10 Cathcart Square
and No. 2 Hamilton Street, and the second is No.
4 Hamilton Street. All of them are old, and the
pursuer has it in contemplation, as had Mr Cowan,
his predecessor in the property, to pull them
down that others may be erected in their room.
Power so to do was granted by the Dean of Guild
of Greenock in 1878, but this warrant bas ex-
pired, because it was not acted on within two
years from the ,time when it was granted. In
1881 the pursuer, who by this time had become
proprietor of the subjects, petitioned the Dean
of Guild to sanction the erection conformably to
a plan, of which his approval was asked, of a
building “‘consisting of shops, offices, and re-
quisite conveniences on the ground ” occupied by
No. 10 Cathcart Square and No. 2 Hamilton
Street, all in terms of the Greenock Police Act
1877. The authority prayed for was granted;
but nothing as yet has followed upon it, the
pursuer having previously been served with a
requisition by the Police Board of Greenock in
which he, ‘*as owner or reputed owner of the
said house or building numbered 2 and 4 Hamil-
ton Street and No. 10 Cathcart Square, or other-
wise, and which house or building, or a part
thereof, is about to be taken down in order to be
altered or rebuilt,” is required to set backwards
the said building about to be erected or altered
to the line of the adjoining houses or buildings,
No. 6 Hamilton Street (the municipal buildings),
and the line of street from the west side of said
property to Taylor'’s Close. The right of the
Board of Police to insist in such a demand is the
subject-matter of the present action. The pur-
suer contends that the defenders have exceeded
their powers in issuing this requisition, the clause
of the Greenock Police Act of 1877, to which the
defenders refer as their warrant, being, as the
pursuer says, inapplicable to the circumstances
of the case. The defenders maintain the oppo-
site, and this controversy is the matter for deter-
mination in the present action. The Lord Ordi-
nary has decided in favour of the defenders, and
hence the reclaiming-note for the pursuer upon
which the cause has come before this Division of
the Court.

The power which the defenders claim is said
to be conferred by section 162 of the General
Police and Improvement (Scotland) Act 1862,
which with other clauses of that statute bas
been made part of the Greenock Police Act 1877.
That section enacts that when any house or build-
ing, any part of which projects beyond the regular
line of the street, or beyond the bouse or building
oneither side thereof, has been takendown inorder
to be saltered, oris to be re-built, the commis--
sioners may require the same to be set backwards
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to or toward the line of the street, or the line of
the adjoining houses or buildings, in such manner
as the Commissioners may direct for the improve-
ment of such street. There are thustwo cases
provided for-—one in which any part of a house
or building projects beyond the regular line of
the street ; another, where such projects beyond
the front of the house or building on either side
thereof. But the Lord Ordinary has not said that
the pursuer’s buildings project beyond the regular
line of the street, and his judgment is not rested
to any extent upon this ground—nor could he, as
I think, have reasonably offered such a reason for
his decision, because the regular line of the street
remains unaffected by the erection of the muni-
cipal buildings, which occupy merely the fraction
of the street on which stood prior to 1881 the
old Town-House and other two houses which
were removed to make room for that tenement.
The setting back of the new building may pro-
bably be an improvement to this part of the town,
and will certainly bring more into view the muni-
cipal buildings; but this or any advantage cannot
be obtained against the will of the pursuer unless
the case is one provided for by the Greenock
Police Act. And it is not provided for by the
words now under consideration, because the cri-
terion by which the projection of the existing
house or building is to be judged of is not the
line of the part or section of the street, but the
regular line of the entire street. The defenders
therefore must fail on the first of the grounds on
which they seek to justify their interference with
the building operations of the pursuer.

Their second ground is, that the house or build-
ing about to be taken down projects ‘‘beyond
the front of the house or building on either side
thereof,” and the Lord Ordinary has given judg-
ment for them upon this ground; but he has
reached his conclusion only by finding that ¢ the
subjects Nos. 2 and 4 Hamilton Street, Greenock,
constitute one house or building in the sense of the
statute founded on,” On this view of the fact,
the pursuer’s property projects beyoud the muni-
cipal buildings which are on the west side ; and
according to one !interpretation of the words
¢ oither side thereof,” this would in certain cir-
cnmstances nndoubtedly be warrant for the
judgment which has been pronounced. But it
would not necessarily in all circumstances justify
such a conclusion. Are the Police Board of
Greenock to interfere when only a portion of the
house projects, and that the part which is not
contiguous to the building which is set back
from the regular line of the street, or when the
building which projects is a corner house? The
Lord Ordinary has not thought it necessary to
consider these questions, but they are worthy of
consideration, and indeed must be considered if
the fact be that No. 10 Catheart Square and Nos.
2 and 4 Hamilton Street are one building in the
sense of the statute founded upon. If, on the
other hand, the pursuer’s property is two houses
or buildings, none of these questions, or any
other question, except that to be afterwards
noticed, calls for decision. ~ With regard to the
finding which is here the ground of judgment, I
consider it to be erroneous, my opinion being
that No. 10 Cathcart Square with No. 2 Hamilton
Street and No. 4 Hamilton Street are not one,
but two houses or buildings.

The first material consideration is, that No, 10

Cathcart Square and No. 2 Hamilton Street was
built upon a separate feu from that on which No.
4 Hamilton Street was erected, and was built at a
much earlier period. The facts touching this part
of the case have been misapprehended by the
Lord Ordinary, who gives as his reason for re-
garding the houses in question not as two separate
properties but as one only, that ‘‘they were one
feu from the beginning” and have continued so to
the present day. This, as already stated, is a
mistake, The eastmost feu was given off in 1761,
and shortly after that time the house No. 10 Oath-
cart Square and No. 2 Hamilton Street was erected.
The feu on which No. 4 Hamilton Street was built
was not granted until 1776, There was thusan in-
terval of at least fifteen years between the dates
when the buildings were erected, During that time
the house first built was a separate tenement, and
the subsequent operations which resulted in the
building of No. 4 Hamilton Street did not destroy
the individuality of that first erected. No doubt,
as the Lord Ordinary points out, the west wall of
the house first built came to be the east wall of
the later erection, and it may be that if No. 2
were supposed to be taken out of the way No. 4
would not be a house at all—that which was its
east wall or gable baving been removed—this
being the second of the considerations by which
the Lord Ordinary has been influenced in coming
to the conclusion that the subjects in question
constitute one house or building, but this reason
is also obviously inconclusive. The same thing
could have been ssid had the wall been a mutual
gable, and had that gable been removed, which
it might well be if the houses which it served
belonged to one proprietor.

The Lord Ordinary’s last reason is that the
subjects ‘‘are to be identified as one house,
because, looking to the state of possession they
were as much united as any double tenement
could possibly be, the ground or shop-floor being
possessed by one tenant, and the upper portions
being possessed by separate tenants, but with
access from a common stair, so that if the two
were not united from the beginning, they cer-
tainly came, at the time this question arose, into
the position of being a double tenement in the
sense in which the word ‘tenement’ is generally
used.” My view, however, is that the mere
occupation of parts of two tenements as if these
were portions of the same building, there being
no structural change upon either, will not con-
vert the two into one house or building in the
sense of the statute founded on, orinanyreasonable
acceptation, The possession of to-day may cease
to-morrow, and each house come to be used as if
there was no contignous tenement. What they
were originally, they, notwithstanding the pos-
session of a part of each by an occupant whose
access was by a common’ entry, continzed to be
—that is, separate tenements.

All that remains to be considered is, whether,
as the pursuer, though the eastmost or corner
house is the only one for the taking down and
rebuilding of which authority was asked in his
petition to the Dean of Guild, contemplates at
an early period after the rebuilding of this house
has been completed also to take down and rebuild
No 4 Hamilton Street, which is contiguoas to the
municipal buildings, his case ought not to be
dealt with as it would have been if operations
upon both houses were to be simultaneous. This,
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it may be said, would be justified by the policy
of the enactment, but certainly not by its letter;
and therefore, as I think, the suggestion cannot
be entertained. Proprietors are at liberty to
follow their own course unless there be a limita-
tion of their powers, and they are not bound so
to order their arrangements as to bring their
proceedings within the operation of the statute.
On the contrary, they may, if they can, take
down and rebuild at such times as they think
most convenient for themselves, and neither the
suspicion nor even an admission that they so act
in order to keep themselves outside the statute
will, if its terms are inapplicable, subject them
to its operations.

Entertaining these views, though as to this last
I cannot say that I have a confident opinion, I
am obliged to differ from the opinion of Lord
Young, and from that which I understand to be
the opinion of the Court.

Lozp Rureerrurp CraBE—I agree with Lord
Young.

Lorp Justioe-CLEBR—I agree with Lord Young.
The only difficulty which has arisen in my mind
is the question whether the provisions of the
statute apply to corner houses, and no doubt
there is something that can be said on both sides
of that question. I cannot say I have any doubt
about it. [ am of opinion that the Magistrates
have acted with strictly reasonable care, and I
do not think that the interest of this pursuer in
the ground in question is more than can be met
by the compensation directed to be paid by the
statute.

The Court adhered.

Counsel for Pursuer—8olicitor-General (Asher,
Q.C.)—Pearson — Dickson. Agents—Smith &
Mason, S.8.C,

Counsel for Defenders—R. V. Campbell—
M<“Kechnie. Agents—Archibald & Cuningbam,
W.8.

Thursday, December 13.

SECOND DIVISION.
[Lord Lee, Ordinary.
SCOTT & NEILL v, SMITH & COMPANY.

Sale—Retention— Factor’s Lien—Set-off.

Barley sold by a merchant on account of
and as agent for D, a disclosed foreign prin.
cipal, was objected to by the purchasers as
not equal to sample, and pending a reference
as to its quality, the purchasers, under an
arrangement with the seller that they should
sell the barley for behoof of whom it might
concern, sold part of it. It was found in
the reference that they were entitled to
reject the barley, and the price they had
paid was repaid them by the seller. They
claimed to retain the price of the barley sold
by them under the arrangement to meet a
claim of damage against D, the foreign
shipper, maintaining that the sale they had
made under the arrangement was on hig
account, Held that the seller having, as D’s

factor, advanced the amount of the price by
his repayment of it to the purchasers, had a
lien over the barley therefor; that the sale of
part of it was under his (the seller’s) author-
ity, and that the claim of retention by the pur-
chasers could not receive effect against him,

This was an action for £46, 3s. 5d. at the
instance of Scott & Neill, corn merchants in
Leith, against J. B. Smith & Company, also
corn merchants there, The facts of the case
were summarised by the Lord Ordinary in his
note as follows:— ‘‘The pursuers, as agents
and for account of F. M. Dubmne, of Ham-
burg, sold to the defenders 800 quarters of new
Saale barley, guaranteed sweet and free from
smell on arrival in Leith, at 37s. 6d. per quarter,
payment by London bankers’ acceptance at three
months from date of bills of lading against ship-
ping documents. It appears that in compliance
with Duhne’s instructions the buyers’ and bankers’
names were communicated to him on 18th Janu-
ary, and that on 22d and 23d January the barley
was shipped partly per steamer ‘Prague,” and
partly by steamer ‘ Cumberland,’ Mr Duhne draw-
ing upon the defenders for the amount of the
invoice, which was forwarded to the pursuers for
them.

¢“On the arrival of the barley at Leith it was
objected to as not conform to guarantee, and
upon a reference to arbiters the defenders were
found entitled to reject it. This was on 2d
February. On 3d February the defenders re-
turned the bills of lading to the pursuers, and
the pursuers gave to them their cheque for £1432,
17s. 8d., ‘in repayment of the amount of Mr
Duhne’s invoice.’

¢ Before the arrival of the barley the defenders
had resold it to Messrs Younger & Company at
39s. 6d. per quarter, payable at three months,
and on arrival it had been likewise rejected by
them as not conform to sample.

¢ Pending the arbitration between the pursuers
and defenders it was arranged that the defenders
should, for the benefit of whom it might concern,
endeavour to get offers from brewers for the bar-
ley, and on 2d February they received from the
pursuers the letter No. 14 [infre), agreeing that
any steps taken by them in disposing of the bar-
ley, ¢ with our consent,’ shonld not prejudice their
position in any way.

‘“Having got an offer for a sample from Messrs
John Aitchison & Company, the defenders, under
this letter, delivered to them 9 quarters on Satur-
day morning [3d February], before handing over
the bill of lading ; and on Monday, 5th, a further
quantity of 16 quarters was got by them for
Aitchison & Company under a delivery-order
granted by the pursuers to the defenders.

‘‘For the price of the quantity so disposed of
the defenders on 7th February rendered to the
pursuers the account sales [infra), amounting to
£46, 3s. 5d., and at the same time, or the day
before, they rendered to Mr Duhne through the
pursuers, the account, bringing out as loss sus-
tained through non-fulfilment of the contract
£45, 18s. 2d., and for arbiters’ fees paid £3, 35, —
in all, £48, 16s. 2d."

*‘The latter document was returned by the
pursuers in an envelope bearing the words, ¢ Don’t
waste any more good paper.’ The former was
retarned with the letter quoted in the defenders’
statement [infra], in which the pursuers maintain



