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on the whole matter, L am of opinion that we
ought to dismiss the appeal.

Lorp Youne—I am of substantially the same
opinion—that is to say, I think the pursuer has
entirely failed in his case, and that not because
of contributory negligence on his part, as the
Sheriff-Substitute puts it, but because the fault
imputed to the defenders as ground of action has
not been established but negatived by the
evidence. The few observations which I have
to make will only have reference to one ground
of judgment, though it will be the same in the
actual result as that reached by the Sheriff-
Substitute. The action substantially lies on this
medium in point of fact. Some ten years before
the accident this buoy got shifted from its proper
place and was standing on the chart which people
are entitled to look to for their safety in a wrong
and dangerous place, where it acted as a trap and
decoy, and this fatal change was attributable to
the negligence of, some officer of the defenders
in not having put it down in a proper place where
it was before when it was lifted to be cleaned.
The pursuer in cond. 15 says—*‘The buoy, in-
stead of being on the west side of Fairlie Patch,
as indicated on said chart, was on the south-east
or shore side thereof. The west or sea-side of
the Patch was the proper place where the buoy
in question ought to have been, and in constru-
ing the foresaid rule of the road the master of
the pursuer’s vessel relied on its being there. In
the place the buoy was situated at the time of
the casualty referred to, it, in following out the
foresaid rule of the road, was a trap to lead
vessels upon the rock, instead of being a beacon
to ward them off the danger.” And in cond. 16
—*The said buoy at Fairlie Patch was placed in
the position it was at the time of the foresaid
‘casualty by the officers of the defenders, or by
some one for whom they are responsible. At all
events, it had been in that position for such a
length of time before the casualty that its posi-
tion must have been or ought to have been with-
in the knowledge of the defenders and their
officers for whom they are responsible. In so
placing the buoy, or allowing it to remein in the
position it was at the time of the casualty, the
defenders misled the master of the pursuer’s
vessel, and were the cause of the casualty re-
ferred to.”

This is a distinct enough averment in point of
fact that there was a proper position in which it
originally was on the chart, but that by the fault
of the defenders it got shifted intv a dangerous
position, and in consequence theaccident occurred.
The pleas-in-law are also conform to that. 'The
Sheriff-Substitute on the evidence found in
point of fact that ‘‘the defenders were in fault
in having the red buoy placed by them to indi-
cate the position of the said shoal in a wrong
position, and not in accordance with the code or
system of buoys generally observed and recog-
nised in Scottish waters. If is thereI differ from
the Sheriff-Substitute, and I agree with your
Lordship. In my opinion it is not proved that
the buoy was shifted. There is evidence on the
subject, but the import of the whole is that it is
not sufficiently proved that it was shifted. I
think it was on the south side till" after the
accident ; it was shifted to the north by Mr

Stevenson, according to whose evidence (and it is |

the import of the whole) either position was
right. T agree with your Lordship there isno evi-
dence that it was in a wrong position, nor that it
was shifted from a right position to a wrong one.
The purpose of the buoy was mainly fo call the
attention of those navigating the waters, and
who were not from habitually haunting those
waters well cognisant with them, to a danger, and
therefore to the necessity of consulting their
charts. :

So putting the judgment, and simply negativing
the sole ground of action in fact put forward by
the pursuer, is, I think, the best course we can
take, though I agree in thinking that the captain
probably got into the danger by taking the rule
of theroad in a wrong sense. I should therefore
be satisfied with a judgment negativing the state-
ment that this buoy had been shifted, and that
it stood in & wrong and dangerous position at the
time of the casualty.

Lorp JusTIoE-CLERK—I desire to add to what
I have said that I entirely agree with Lord
Young, but the view I have taken as to the
rule of the road is, I think, quite sufficient to
prevent success on the part of the pursuer.

Lorp CrargHILL—I conour in the ground of
judgment proposed by Lord Young.

Lorp RureErrurD CrLABE—I am of opinion
that the defenders are entitled to absolvitor on
the ground that the pursuer has failed to prove
that the buoy was shifted or put down, or ever
was, in a wrong place.

The Court pronounced this interlocutor—

¢Tind that it is not proved that the buoy
mentioned in the record was shifted and
placed in a wrong position by the defen-
ders: Therefore sustain the appeal; recal
the interlocutor of the Sheriff-Substitute
appealed against ; of new assoilzie the defen-
ders from the conclusions of the action,” &e.

Counsel for Pursuer (Appellant)—Trayner—R,
V. Campbell. Agents—Cumming & Duff, S.5.C.

Counsel for Defenders (Respondents)— Ure.
Agents—Campbell & Smith, 8.8.C.

Wednesday, February 6.

SECOND DIVISION.
[Lord M‘Laren, Ordinary.
GREAT NORTH OF SCOTLAND RAILWAY
COMPANY 7. URQUHART.

Public Company— Director—Director oblaining
Personal Benefit to the Prejudice of the Com~
pany.

In an action of implement and adjudica-
tion by a railway company against one of its
own directors, founded on an alleged agree-
ment between him and the company to the
effect that, in order that the company might
acquire a field adjoining one of their
stations for increased station acecommo-
dation, he should, jointly with the company,
buy the whole estate of which that field.
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formed part, taking the title in his own name,
and conveying the field to the company for a
price proportionate to the price of the whole,
—held (rev. judgment of Lord M‘Laren) that
on the proof the company had failed to prove
any such agreement, and that the defender,
who had purchased the whole estate for him-
self, was, notwithstanding his position as
director, free to contract or not with the
company, and therefore under no obligation
to communicate to them the purchase of the
field.
In 1879 the Morayshire Railway Company de-
sired, for the purpose of enlarging their station
accommodation at Elgin, to acquire a field of
the extent of 6 acres or thereby immediately ad-
joining their station there, and forming part of a
small estate called Milnfield. At that time, and
up to the amalgamation of the company with the
Great North of Scotland Railway Company, which
took place in February 1881, the defender in this
case, Alexander Urquhart, was a shareholder and
chairman of the board of directors, and James
Jameson, solicitor in Elgin, was also a share-
holder and one of the directors—he was also
law-agent of the company, and was the defender’s
man of business.

The estate of Milnfield was advertised for sale
by auction on the 4th of April 1879, but the sale
was afterwards adjourned to the 14th, On the
forenoon of the 4th a meeting of the directors of
the Morayshire Railway Company was held, at
which the defender and Jameson among others
were present. The minute of this meeting
bore, inter alia—*‘ The secretary stated ihat the
lands of Milnfield are advertised to be sold by
public auction on the 14th current, and that it
would be desirable, in the interest of the com-
pany, to purchase the park, of about 6 acres, 'ad-
joining the railway station at Elgin, for railway
purposes. After consideration, it was resolved to
make an effort to secure the park referred to, and
Mr Jameson was instructed to watch the sale and
endeavour to secure it for the company.” . . .
This minute was signed by the defender as chair-
man of the company. The instruction had refer-
ence to the sale on that afternoon which did not
take place. The date ‘‘ 14th” April was filled in by
the secretaryin the evening after the sale was ad-
journed.

Milnfield was exposed on the 14th, and bought
by Jameson in his own name for £2610, being
£150 above the upset price.

The next meeting of directors was held on 2d
May following, the minute of which bore:—
s Last Minutes.—The minutes of meeting of 4th
April 1879 were read and approved of.

¢ Lands of Miinfield.—Mr Jameson reported
that he had purchased the Milnfield property for
the chairman, for the sum of £2610; that the
park adjoining the station was secured for the
railway company ; and that the whole property
would have to be conveyed to Mr Urquhart in
the first place, and the park would then be recon-
voyed by Mr Urquhart to the railway company
at the price to be agreed upon. The price to be
fixed at next meeting, after Mr Urquhart had
time to consider the matter.” . . . This minute
also was signed by the defender as chairman.

Immediately after the purchase on the 14th of
April, Jameson had notified the fact to the
gecretary of the company, who at once wrote the

defender as follows:—*¢ . . . After a very keen
competition ¢ Milnfield ' was knocked down to Mr
Jameson for you and the railway company for
£2610 ; the park adjoining the station to go to
the railway company.”

Jameson subsequently, acting as law-agent for
the defender, obtained a disposition and assigna-
tion of the whole lands in favour of the defender,
be (Jameson) being & consenting party thereto,
and expede a notarial instrument thereupon.

The present action was raised against the
defender Urquhart by the Great North of
Scotland Railway Company—Jameson being
also called for his interest—in May 1883,
concluding that the defender ought to be or-
dained to dispone the six-acre park to the com-
pany, the pursuers paying in return for the said
disposition the sum of £400, or such other sum
as the Court should fix as the proportion effeir-
ing to the park, of £2610,the price of the whole
of Milnfield. In the event of the defender’s fail-
ure to comply, there was a conclusion for adjudi-
cation of the park from him on consignation by
the pursuers of £400. :

The agreement alleged by the pursuers was to
the effect that Jameson, acting for the company,
on the instructions of the directors (including
the defender), was to watch the sale, and en-
deavour to secure the park, and that he being
also agent for the defender had agreed with him
that he (Jameson) was to attend the sale for both
the company and the defender, and bid for the
whole of Milnfield, the defender to convey the six-
acre park to the company for a price proportionate
to the price of the whole lands on a fair valua-
tion. They averred that in actually making the
purchase Jameson acted as agent for the company
in purchasing the park, and for defender in pur-
chasing the rest of the property. The manner in
which the title was taken to the whole in defender’s
name they averred to be merely for convenience
in making up the title.

The defender denied that it was resolved at the
meeting on 4th April to secure the park for the
company, and averred that at a previous meeting
he had expressed his disapproval of that project
for certain reasons. At the meeting on the 4th,
when calculations were submitted by the secretary
as to the purchase of the park on the footing that
it could be got only by his buying the whole
estate in the first instance, he (defender) said that
if he was to be the purchaser he would not agree to
these calculations, but would make his own
arrangements on a different basis, and would not
agree to a joint purchase. He gave no instruc-
tions to Jameson to purchase the property or any
part of it for him, He was from home from the
11th to the 24th of April, and only heard of the
purchase on his return, when, after considerable
hesitation, he agreed to take over the subjects.
He had received the letter above quoted from the
secretary, but as he considered that the latter had
no authority to write the letter, he did not reply to
it. He disputed the accuracy of the minute of
meeting of 2d May. He had at that meeting de-
nied that there was any joint purchese made by
his authority. He was willing to let the company
have the park at a fair price, which he fixed at
£1244, brought out by a detailed statement.

The pursuers pleaded—*‘ (1) The said James
Jameson having, with the consent and approval
of the defender, accepted the mandate of the
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Morayshire Railway Company to purchase the
park in question for them, and having purchased
the same accordingly, and having subsequently
taken the title in the defender’s name with the
defender’s consent, as mere matter of convenience
in conveyancing, the defender is bound to con-
vey the said subjects to the pursuers, as repre-
senting the said company, on payment of a sum
representing the just and proportionate value
thereof as compared with the price of the whole of
the estate of Milnfield. (2) The defender having
been & director of the said company, and having
acted as such in the matters alleged, he is not
entitled to found as against the company upon a
title obtained by him in his own name. (3)
Assuming that the purchase of the park in ques-
tion was made by the said James Jameson and the
defender solely for the defender’s own behoof,
the said puréhase was fraudulent, and was made
in breach of good faith, and in violation of the
defender’s duty as director of and trustee for the
shareholders of the Morayshire Railway Company,
and the defender was bound to communicate the
benefit of the said purchase to the Morayshire
Railway Company ; he therefore is now bound to
convey the said park to the pursuers at the pur-
chase price thereof. (4) On whatever footing the
park in question was purchased, it having been
agreed between the parties that the same should
be conveyed to the Morayshire Railway Company,
the defender is now bound to convey the same to
the pursuers at the purchase price thereof, and is
not entitled to make a profit from the re-sale of
the same to them.”

The defender pleaded, inter alia—<(3) The
pursuers not being entitled to buy, and not hav-
ing bought, the park in question, the pressnt ac-
tion is unfounded, and the defender ought to be
asgoilzied. (4) Separatim, the defender being
willing to sell the park in question to the pur-
suers at a fair price, the present action is un-
necessary.”

The Lord Ordinary allowed a proof.

The secretary of the company deponed that the
minutes above quoted were accurate as to what
took place at the meeting, and that the de-
fender concurred in the resolution set forth in the
minute of the meeting of 4th April. He stated
also that the defender did not dispute the accur-
acy of the calculations which he (witness) had
submitted to him at the meeting. He could not
say whether anything was then said about & joint
purchase, but instructions were given to Jameson
to secare the park for the company, and to
arrange hisown mode of doingso. On the evening
after the adjournment of the sale on 4th April
the defender called on him and told him ‘‘that he
had decided to try and purchase the estate for
himself with the view of giving us the park. He
had notes with him with reference to the prices
and allocations. He proposed to buy the whole
property including the park, that the park should
be given to the railway company, and that he
should feu the rest of the ground.” They
then went into calculations, and witness stated
£400 as the sum the company would give for the
park. Defender did not object to that calcula-
tion; but first objected to £400 as the price
at a meeting of directors on 14th May. The
company meant at the meeting on the 4th that
the defender should make a joint purchase, but
he could not say that the term *‘joint purchase”

was ever used between him and the defender.

His evidence so far asrelated to what took place
at the meetings was corroborated by several
other directors.

Mr Jameson's evidence was to the following effect
—The defender had disapproved of the proposed
purchase of Milnfield when it was first mentioned
previous to4th April. The proposal anent the
purchase which was made at the meeting on the
4th was made in an informal conversation
among those present after the regular business
was over. The defender expressed total disagree-
ment with the calculations then submitted by the
secretary, and said that if he were to buy the pro-
perty he would have his own way of counting, that
he would have nothing to do with a joint purchase,
and that if he were to buy he would buy it for him-
self. Theminute of meeting of the 4th wasaccu-
rate in stating that he was to make an effort to se-
cure the park., After that he went to thedefender
and said—*** Now you must buy the ground and
give us the park, and if you buy the ground you
will be liberally treated by your co-directors, and
if there is any extra sum paid it will be put on
the price you are to get for the park.” (Q) Any-
thing extra beyond what >—(A) Beyond his idea
of the valuation, which was £2200., Defender
was angry, and I did not get much civility from
him; he was dry and disagreeable. . . He told
me that he would attend the sale himself, and
buy it for himself—he would have no joint pur-
chase ; at the same time he said it was too
high, and would not bring the upset price. I
heard no more from him, so far as I remember,
till he returned from the south about the 20th
Apri.” ., . . “(Q)On whose behalf did you
attend the sale on 14th April ?——(A) In point of fact
I had no authority from Mr Urquhart to attend the
sale. (Q) Did you attend on his behalf ?—(A) I
did nct ; I took out the park on my own respon-
sibility. (Q) Did you attend the sale on behalf
of the Morayshire Railway Company ?—(A) I did
not; I took the park—the property—on my own
responsibility.” He then deponed that he madethe
purchasein the expectationthatthe defender would
take it over and hand over the park to the com- -
pany. Hemade an entry in hisscroll diary under
14th April a few days after that—¢‘Mr A, Urquhart,
attendance at the sale purchasing Milnfield for
you.” He made this entry merely on the chance of
the defender becoming the purchaser. He after-
wards pursuaded him into taking Milnfield. “ We
were to get the park on the understanding that wo
would pay a fair and honest price to him—a
price that would reimburse him, and not let any
loss fall on him for the rest of the ground.” He
(witness) considered himself bound to do every-
thing he could to secure the park for the company,
and he tried to act fairly for both parties.

The defender deponed that the arrangement in
contemplation when Jameson attendell the sale
was that defender should purchase the property
and give the park to the company, getting a bonus
of £300 over and above the proportional share
of the price. He tuld Jameson that unless he
got it at a price that would return him a fair
interest he would have nothing to do with it.
He did not recollect having a meeting with the
secretary on the evening of the 4th April. He
never went into caleulations with the secretary
at any other time than that at the meeting of
directors on the 4th April. He did not, before
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going to Greenock on the 12th April, tell him
that he had instructed Jameson to buy Milnfield
for him. After his return home on 24th April he
agreed to take the property out of friendship for
Jameson. Since the purchase he had made some
outlay on the property. He was willing then to
hand over the whole estate to the company on
getting what he paid for it, and the interest on
the money he had laid out, or to keep it, includ-
ing the park.

'The Lord Ordinary pronounced this interlocu-
tor—*Finds that the defender Alexander Urquhart
is bound by agreement to convey the subjects
libelled and claimed by the pursuers at the fair
price or value thereof, assesses said value at
£700, and on payment of that amount by the
pursuers to the defender, ordains the defender
forthwith to dispone and convey to the pursuers
by disposition the six~acre park, and decerns.

¢ Opinion.—This claim is one well fitted to be
disposed of by arbitration, because there really
has been no legal question raised between the
parties before me, and I may say I regret that
the proposal made by the pursuers, the North of
Scotland Railway Company, to refer this matter
to arbitration, had not been agreed to. I keep
in view in making this remark that the present
pursuers were not parties to the contract which
they are seeking to enforce. That contract was
made with the Morayshire Railway Company,
which has now been merged in the Great North
of Scotland ; and one cannot therefore altogether
inopute to the Great North of Scotland Company
knowledge of the mnegotiations which preceded
this sale, if sale it was. They have taken over
the undertaking of the Morayshire Railway Com-
pany, and found this unsettled claim remaining ;
and I think it cannot be said that they took an
unreasonable course when they made an offer of,
I think, £660, with the alternative of arbitration.
However, that has been declined, and I must
now deal with the case upon its merits.

¢ The claim is for the conveyance of the piece
of land consisting of 6 acres 2 roods and 13
perches, which has been referred to as the
6-acre field, part of a little estate of 30 acres
called Milnfield, and that estate immediately
adjoins the station of what was the Morayshire
Railway Company at Elgin. The Company very
urgently desired to become the possessors of this
field with a view to increased station accommoda-
tion. It appears from the evidence that this had
been in the view of the directors and of the
secretary for a considerable time before the pro-
perty came into the market, and as soon as

Milnfield was advertised for sale the secretary .

very properly called together the directors and
pointed out to them the importance of acquiring
Milnfield, or at least so much of it as was needed
for their purpose. The first meeting which he
. called failed to take effect, because there was not
a quorum of directors present, and the matter
was considered on the 4th of April, the day on
which the sale had been advertised to take place,
although in point of fact it did not take place till
ten dayslater. Now, at this meeting of 4th April
it does not appear from the minutes that any
reference had been made to Mr Urquhart, the
chairman, as a possible competitor with the com-
pany, or as a person who might be willing to
join with them in the acquisition of the estate;
but we know that before the meeting took place

it had been proposed to Mr Urqubart by the
secretary of the company that he should purchase
the estate under an arrangement by which the
company were to acquire the 6 acres from him;
and although no agreement was made, that pro-
posal was under consideration at the time when
the meeting of 4th April was held. Now, the
minute bears that ‘it was resolved to make an
effort to secure the park referred to, and Mr
Jameson (that is, the company’s agent) was
instructed by the directors to watch the sale, and
endeavour to secure it for the company.” Iam
quoting from the record, and I have no doubt it
is substantially, if not textually, a correct represen-
tation of the minute. Mr Urquhart was present
at this meeting, and it appears to me, that being
& party to the minute under which the com-
pany’s agent was instructed to secure the park
for the company, he could not be a competitor
with the company for those 6 acres without giv-
ing them due notice of his intention. At least,
he could not do so without separating his interests
in the sale from those of the company. Now,
Mr Jameson was the agent both for the company
and for Mr Urquhart individually, and if Mr
TUrquhart was to take up an antagonistic position,
I think he was bound to make such a statement
either then or before the sale, as would have
enabled the company to secure the services of an
independent representative at the sale. But if
Mr Urquhart intended, while purchasing the pro-
perty, to carry out the wishes of the directors for
the acquisition of the 6-acre field, then he was
quite entitled to go on, saying it may be nothing
to anyone—nothing that would be likely to raise
the price of the property—and employing a gentle-
man who had the interests both of himself and
the company in his hands. Now, although under
the influence of disagreement parties have come
to differ in their accounts of what actually took
place in the intervzl between the meeting of 4th
April and the sale, I think there is a high degree
of probability that all the intermediate arrange-
ments were in fact made in the view of carrying
out the resolution of the company according to
its spirit and ibtention, and certainly I see nothing
in the evidence inconsistent with such an in-
tention. I don’t think it necessary to attempt an
analysis of the different conversations that took
place between Mr Urquhart and the secretary on
the one hand, and Mr Urquhart and Mr Jameson,
who held a twofold relation, on the other ; but I
think that before Mr Urquhart started for Green-
ock, which I think he did on the 11th or the
morning of the 12th April, he had left it to Mr
Jameson to act according to his judgment and
discretion in the purchase of this property for the
benefit of himself and of the company, It is
quite true that before the defender went so far, it
had been suggested to him by Mr Jameson that
in the event of the property going too high, going
above its fair value, and in respect it was impor-
tant for the company to secure their part at any
price, the company might not be unwilling to
relieve the defender of any loss that might be
sustained on the purchase within the limit of
£300. I think no blame attaches to Mr Jameson
for that suggestion. I don’t think he had any
power to make such an agreement, and certainly
it was a delicate thing for a gentleman in the
position of the chairman of a board of directors
to stipulate in such terms. But it is quite plain
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‘that the £300 was named as an outside sum, and
the conversation really amounted to nothing more
than this, that in the opinionof the two gentlemen,
the chairman and the agent of the company, they
might safely make this purchase, trusting to the
fairness and liberality of the directors to take into
consideration any loss that might be incurred, the
defender purchasing the property as an invest-
ment, and at the same time with a wish to oblige
the company of which he was chairman. Mr
Jameson gives a different account of the
matter altogether, becaunse he says that even with
this proposal before him Mr Urquhart had de-
olined to have anything to do with the property,
and that he (Jameson) really purchased the pro-
perty entirely on his own responsibility, trusting
to his client ratifying it. No doubt something
must have been said, or left unsaid, that made
Mr Jameson think he was entitled so to represent
the matter. But I prefer to take Mr Jameson’s
impressions at the time as deduced from his act-
ings-—from what he did after the conversation—
rather than kis present impressions ; and we know
that he bought the estate, feeling, as he told us,
quite sure that his purchase would be ratified,
which I think is just equivalent to saying that he
had authority to make the purchase. Then to
complete this matter, in the minute of the next
meeting of the directors of the Morayshire Rail-

way Company, held on 2d May, it is recorded, .

¢Mr Jameson reported that he had purchased the
Milnfield property for the chairman for the sum
of £2610, and that the park adjoining the station
was. secured for the railway company.” -What
follows is not very material, and then it concludes,
‘'The price to. be fixed at next meeting after Mr
Urquhart has had time to consider the matter.’
Mr Urquhart was present at this meeting and
agreed to this minute, and even if there were
more doubt than I think there is as to the mean-
ing of the agreement, he cannot be allowed to
maintain, as it has been maintained for him to-
day, that there was no agreement, because it
appears under his hand that as the result of the
purchase which he had made, the park adjoining
the station had been secured for the railway
company. Mr Mackintosh’s view was, that it
must either be held that Mr Jameson had made
the purchase to the extent of the 6.acre field for
the company, with all the conditions which he
says Mr Jameson, as representing the company,
had attached to it, or if that is not agreed to,—
if there is a misunderstanding—then there shall
be no contract. This would be a very unfavour-
able case for applying that rule of law,—which is
sometimes used for the resolution of extreme
cases,—where the parties are not agreed, that
there is no contract, and the parties are to be
remitted to their rights, because in this case it
would be impossible by such a solution to do
equity between the parties; there could be no
restitutio in integrum. The sellers of the pro-
perty — the representatives of the deceased Mr
Milne—of course could not be asked to take
back their property, and the result is that the
property must either be divided or it must go to
one or other of the two parties to this action. If
1 give it to either the one or the other, I think
that would not be disaffirming the contract. But
the conclusion I have come to is, that there was a
contract, but that no price was fixed. Mr

Urquhart had not.consulted any of his co-directors |

as to the price at which the 6-acre ficld was to be
given off, and I do not think that the company
can be bound by an alleged agreement as to price
between their chairman and his agent, one of
them professing to represent his own interest,
and the other the interest of the company. I
dor’t think that they professed to do anytbing of
the kind, and there was no agreement about the
price. It is quite a legal sale—a sale for a price
to be afterwards settled. Under such a contract
the law implies a sale for a reasonable price. Now,
Ithink Mr Urqubart would have probably obtained
some concession from the directors if he had not
taken up the position that he was entitled to fix
his own price. That is a position which no
director of a public company can take up in deal-
ing with his company. The law naturally looks
with great jealousy at all contracts between a
director and a company for whom he acts; but
there may be cases such as the present, where it
is 80 clearly for the interest of both parties that
‘they should contract, that it would be too doctrin-
aire to apply the disabling rule, and where all
that is necessary is that proper precautions are
taken to ensure fairness in the transaction. In
such cases a fair and reasonable price must be
either settled by agreement between the director
and his colleagues, or by neutral arbitrament,
that being, I think, the proper course to be taken
in this case.

¢It falls to me, then, to determine the true
value of the field which is to be conveyed to the
company, and various modes of valuation have
been suggested.” . . . . . .

[His Lordship then mentioned the grounds on
which he arrived at the conclusion that the value
of the field was £700].

The defender reclaimed—The pursuers had
failed to prove any agreement with the defender
to make a joint purchase of the estate and hand
over the park to the company. In that event
his position was not affected by his being a
director of the company. He was an independent
purchaser, and was entitled to offer the ground
at his own price, which was a fair one. In a
contract of sale where no price was fixed, the
price was the market price—Benjamin on Sales,
3d ed., p. 83.

The pursuers replied—The evidence showed
an agreement to make a joint purchase, from which
defender could not now resile. But even apart
from any agreement, he was precluded by his
position as a director from making a profit out of
the transaction to the prejudice of the company
—Benson v. Heathorn, 1 Younge & Collyers
Chan. Rep. 326.

At advising—

Lorp Youna—The Lord Ordinary has decided
this case on the ground that the defender sold
the land in question to the pursuers (or their pre-
decessors, the Morayshire Railway Company)
‘< for a price to be afterwards settled,” which his
Lordship thinks means ‘‘a reasonable price,”
and being of opinion that £700 is a reasonable
price, he has ordered the defender to fulfil his
contract by conveying the land on payment of
that sum. The record is so loose and inartistic
that it is hard to say what are the grounds of
action relied on, for several seem to be indicated.
A contract of sale between the pursuers (or their
predecessors) and the defender is certainly not
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alleged or made the ground of any plea-in-law.
Doing my best to collect a ground of action from
the record and the evidence taken together, I
venture to represent it thus, that Mr Jameson
purchased the property as an agent on the joint
mandate of the railway company and the defen-
der, for both of whom he acted—for the com-
pany as regards the six acres in question, and for
the defender as regards the residue— the principals
baving previously agreed to divide the subject
between them accordingly on equitable terms,
and that the defender, in whose name the title
to the whole was taken, is bound to give effect
to this agreement. I have said on *‘equitable
terms ” as the most reasonable and plausible way
of representing the pursuer’s intention, although
they in fact ask a conveyance of the six acres on
payment of ‘“‘a just proportionate value thereof
as compared with the price of the whole estate,”
and go represent their contract with the defen-
der.

On the evidence I am of opinion, 1st, that
prior to the purchase by Mr Jameson on 14th
April 1879 there was no contract whatever be-
tween the railway company and the defender ;
and 2d, that Mr Jameson did not make the pur-
chase as agent for, or on the mandate of, both
or either of them, but without authority, and so
at bis own hand, and at his own risk, The facts
are, I think, clear, and although not usual,
by no means of an unprecedented character.
Mr Jameson knew that the defender (his client)
had a fancy for the property, and thought
it worth £2200, and that the railway company
(also his clients) desired to possess the six-acre
park in question. With this knowledge he took
it on himself to attend the sale and purchase the
property in his own name for £2610 to which he
bid it up, trusting that one or other of his clients,
or both between them, would keep him scatheless.
It is, indeed, only the higher class of men of
business who will run such personal risks in the
hope of saving their clients, but we have all, I
suppose known instances—1I could myself mention
some. That this was Mr Jameson’s purchase is
really not doubtful. Nobody says that he had
authority from either the railway company or the
defender to purchase the property for £2610,
or indeed at any price, and he says himself that
he had not. It is therefore as clear as possible
that he was entirely at the mercy of bis clients.
The defender, not without demur and showing
himself ¢ nasty,” consented torelieve him., The
railway company probably could not, for it does
not appear that they were authorised by their
Act to buy this property, and at least they did
not. They might, indeed, agree to take the six-
acre park, for that I quite understand is within
their statutory powers, but to that end their
agreement must be with the defender. Is any
agreement between them and him established?
I have already said, and it is really not doubtful,
that there was no such agreement prior to the
purchase. Was there any thereafter? I think
clearly not. That he was willing to treat with
them, and quite hoped to come to such terms as
would reduce the extravagant (as he thought)
price which by homologating Mr Jameson's un-
authorised purchase he had to pay is clear enough,
but equally as to that I think that no agreement
was ever come to. That he agreed to let the
railway company have the six acres at a price

" the company approved.

proportionate to the price of the whole pro-
perty, or at a price to be fixed independently of
himself, is, in my opinion, an extravagant sugges-
tion, for anything he ever said or wrote on the
subject is against it. The only piece of evidence
worthy of consideration is the minute of the
directors’ meeting of 2d May 1879. But that
refers to a price ‘‘to be agreed on "—‘‘to be
fixed at next meeting after Mr Urquhart had
time to comsider the matter.” This is not the
language of contract, or of a minute recording a
contract. Accordingly, from June 1879 till
November 1882, when the railway had passed
into other hands, no more was heard, written, or
spoken on the subject.

I assent of course to the proposition that a
director of a company may not use his position
to obtain a benefit to himself at the cost or to
the prejudice of the company, and that if he
does he will not be permitted to retain the bene-
fit, but ordered to transfer it to the company.
This is a general rule founded on an intelligible
and wholesome principle, and the chairman of a
railway company might no doubt so act as to
bring himself under it. It has been applied
even in the case of a partner of a company.
But I find no facts here to sustain the conclusion
that the defender used his position as ebairman
or director of the railway company to acquire
the lands of Milnfield, or was in any way aided
by that fact in doing so. He was as free as any
other to purchase these lands at the sale, or at
least was under no disability from the mere fact
of his office, together with the knowledge that
a part of them would be useful to the company,
which desired to acquire it accordingly. If,
indeed, the purchase was made in pursuance of
an agreement between him and the company he

" shall be held to the agreement, and bound to ful-

fil it without reference to the legal doctrine I
am now noficing, although his purchase as chair-
man of the company might be important as a
circumstance in considering the evidence of the
alleged agreement. But I cannot assent to the
notion that he was not at liberty to decline, as I
think he in fact did, to make any agreement for
a joint purchase, or that baving declined he was
debarred from purchasing for himself,

The only other possible view, so far as I see,
is, thot Mr Jameson made the purchase as agent
for the company, and was not at liberty to trans-
fer it to the defender except on such terms as
But{ this view is not
consistent with the view in which the pursuers
allege that Mr Jameson was instructed fo watch
the sale and endeavour to secure the six-acre
park for the company. It is not alleged that
the company authorised him to purchase the
lands of Milnfield, and it does not appear that
they could. All he could do for the company
was to try to make an agreement with the pur-
chaser of the whole lands to let the company
have the six acres in such terms as the company
might be willing to agree to. He could not
possibly be sure. It is indeed alleged that he in
fact made that agreement with the defender, and
that by anticipation, before the purchase, so that
he in fact attended the sale as agent for. the in-
tending purchasers—for the company to the
extent of the six-acre park, and for the defender
as regards the rest of the lands, the price to be
apportioned according to measurement. Such is



Gt. No. of8cotland Ry. Co.,
¥eb, 6, 1884,

The Scottish Law Reporter.—Vol, XX1,

383

the case, and the only case, averred by the pur-
guers, and I have already said that it has in my
opinion no support from the evidence.

When the defender agreed to relieve Mr Jame-
son of the purchase which he had made, I think
he was.quite free to contract or not with the rail-
way company, nor do I see any ground for hold-
ing that he was under a legal obligntion or moral
duty to transfer the whole to the company failing
agreement for a part. It is, however, a satis-
factory manifestation of his perfect integrity in
the whole matter that in the course of his
evidence he offered to surrender the whole pur.
chase to the company at the price he paid for it,
and that the offer was repeated by his counsel at
the bar, and very emphatically rejected by the
pursuers.

Lorp CraremrLn — I entirely agree in the
opinion which has been delivered by Lord Young.
He was good enough to give me an opportunity
of reading it, and I agree not only in the con-
clusion to which he has come, but in all the
reasons he has given for that conclusion.

Lorp RuTHERFURD CLARK—I am of the same
opinion.

Lorp Justioe-Crere—1I entirely agree in the
opinion of Lord Young.

The Court recalled the Lord Ordinary’s inter-
locutor, and assoilzied the defenders from the
conclusions of the action.

Counsel for Pursuers (Respondents)—J. P. B,
Robertson — Jameson — Ferguson. Agents —
Gordon, Pringle, Dallas, & Co., W.S.

Counsel for Defender(Reclaimer)—Mackintosh
—Orr. Agent—John K. Lindsay, S.8.C.

Wednesday, February 6.

SECOND DIVISION.
{Lord Lee, Ordinary.
DUNDEE PROVIDENT PROPERTY INVEST-
MENT COMPANY ¥. MACDONALD.

Jurisdiction — Statutory Farclusion — Building
Societies Act 1874 (37 and 88 Vict. c. 42), secs. 16,
34, and 36—Prorogation— Clause of Reference
to Arbitration.

The rules of a building society, incor-
porated under the Building Societies Act
1874, provided that all matters in dispute
between the company and any member of it
should be referred to the Registrar of Build-
ing Societies. A member of the society
baving fallen into arrear in repayment by
instalments of an advance made by the
society, the society, in terms of a rule pro-
viding for such a case, raised an action for
the member’s removal from the property
disponed to the society in security of the

* loan. The defender stated no plea to the
effect that the jurisdiction of the Court was
excluded, and on the merits the Lord Ordi-
nary decerned for removal. The defender
reclaimed, and argued that the jurisdiction

of the Court was excluded. Held that, hav-
ing taken a judgment on the merits without
objection to the jurisdiction, the defender
could not thereafter be allowed to maintain
that the jurisdiction was excluded.

The Dundee Provident Property Investment
Company, carrying on business in Dundee, was
originally formed under the provisions of 6 and
7 Will. IV, cap. 32, and afterwards incorporated
under the Building Societies Act 1874. Isabella
Macdonald, the defender, was a member and
shareholder thereof.

One of the main objects of the company was
making advances of money to members or share-
holders on the security of property belonging to
them, these advances being made for such periods
as the directors of the company might sanction,
and repayable, principal and interest, by instal-
ments, all aceording to the rules and tables of the
company, which were binding on every mem-
ber and shareholder. Rule 31 provided as fol-
lows—*¢ When any shareholder who has obtained
an advance upon property allows his repayment
instalments and interest, or any disbursements
made on his account, to fall into arrear to an
extent equal to three months’ instalments, it
shall be in the power of the directors to remove
him from the possession or occupancy of the
property, to enter into possession thereof them-
gelves, to let the same, and to draw the rents
thereof, and that by a letter under the hand of
the manager addressed to such shareholder,
whether a female, or minor, or insane, or sub-
ject to any incapacity whatever, intimating the
same, without any other warning or legal process
whatever,” . . . Rule 38 provided—* All matters
in dispute between the company and any mewmber
thereof shall be referred to the Registrar of Build-
ing Societies in Scotland as sole arbiter.”

The defender in 1874 applied for and received,
in terms of the rules, an advance of £1100, repay-
able, principal and interest, by fortrightly instal-
ments, on the twenty years’scale, in consideration
of which she granted an ez facie absolute disposi-
tion in favour of the company in August 1875, a
bond and back-bond being also entered into be-
tween the parties of same date. Thesubjects con-
veyed consisted of & piece of ground at Hilltown,
Dundee, and certain dwelling-houses thereon, let
chiefly to weekly tenants. The defender occu-
pied one of the dwelling-houses, and collected the
rents of the remainder.

The present action was brought in the Court
of Session in February 1883 for declarator that
the defender had failed to perform the obligations
undertaken by her in her agreement with the
company relative to the repayment of the advance
of £1100, by having allowed the instalments to
fall into arrear to the extent of three months’ in-
stalments, and that the pursuers were entitled to
enter into possession of the subjects conveyed to
them by the defender, and that the defender was
bound to cede possession thereof. There was
also a conclusion for interdict against the de-
fender occupying or possessirig the subjects or
exercising any right therein or molesting the pur-
guers in their possession.

The defender stated no objection to the juris-

" diction of the Court.

The Lord Ordinary (Ler) after a proof found,
declared, and decerned in terms of the declara-
tory conclusions of the summons, and decerned



