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made for him or her. In that way he escapes
the obligation to pay either the sum in the policy
or the alternative sum of £2000 to the marriage-
contract trustees if they accept the provisions
contained in his settlement. In fact, he says to
them, ‘If you choose to take the third part of
the residue of my estate, you may, but you can
get nothing else.” The trustees of course must

. elect to take the larger provision made for his

daughter ; it is their duty to do so, and therefore
the conclusion is irresistible that the trustees are
entitled to take ome-third of the residue of the
estate, and can claim no part of the policy
assigned in the marriage-contract.

Lorp Crarenriy and Loep RurrERFURD CLARK
concurred.

The Court pronounced this interlocutor—

‘“ Answer in the negative the first of the
questions therein stated, and answer the
gecond question in the affirmative: Find
and declare accordingly,” &ec.

Counsel for the First and Fourth Parties—
Mackay—Jameson. Counsel for the Second and
Third Parties—D.-F. Mackintosh— Graham Muzr-
ray. Agents—Webster, Will, & Ritchje, S.8.C.

Friday, March 9.

SECOND DIVISION.
[Sheriff-Substitute, Ayr.
DUNCAN’S EXECUTORS 7. DUNCAN.

Writ — Authentication — Wil — Signature on
Erasure—Onus of Proof.

The signature upon a will, written on a
printed form, and ez facie probatlve, was
ascertained after the testator’s death to have
been written on an erasure. This fact was
not mentioned in the testing clause. The will
was found in the repositories of the deceased,
where he had kept it for nine years, and
it was proved that he intended it to be
effectual.

In a competition for the executorship of
the deceased, the will was challenged on the
ground that the existing signature on the
will had not been adhibited in the presence
of the witnesses. It was mnot disputed that
the testator had on ene occasion duly sub-
scribed the deed before the witnesses. Held

- that the deed being ex facie duly attested and
probative, the onus lay upon the person
challenging it, and that this had not been dis-
charged.

John Dunecan, ship-carpenter, Salteoats, died on
the 22d of September 1885. In his reposi-
tories was found a settlement executed by him
on the 1st of January 1876. By this deed he be-
queathed to his wife Martha Barclay or Duncan,
and her heirs and assignees, his whole estate,
heritable and moveable, and nominated and ap-
pointed her as his sole executor and universal
intromitter with his moveable means and estate.
The testing clause of the deed was in these terms

— % In witness wheredf I have subscribed these
presemts, written (in so far as not printed) by

VOL. XXV,

Robert Barclay, ironmonger at Kilwinning, this
1st day of January 1876, before these witnesses,
James Hendrie, ironfounder in Kilwinning, and
John Henderson Peacock, grocer in Kilwinning,
“ James Hendrie, witness. ¢ JorN DUNCAN.

¢ John Henderson Peacock, witness.”

The signature *“ John Duncan ” was written on
an erasure. The deed was on a lithographed form
which the deceased had purchased in Glasgow.

The deceased left no issue, and was survived
by his widow, and by his brother and next of kin
Alexander Duncan. The latter died on 3lst
October 1886, and this petition was presented by
his executors praying to be decerned executors-
dative gua representatives of the next of kin of
his deceased brother John Duncan. The widow
Mrs Martha Barclay or Duncan claimed her hus-
band’s whole estate under the settlement above
mentioned. The pefitioners challenged the’
validity of the deed, averring (1) that it was
vitiated ¢n essentialibus, and was ez facie inept,
in respect that the signature *¢ John Duncan,” al-
leged to be that of the deceased, was wholly
written on an erasure; (2) that the witnesses did
not see the deceased adhibit his alleged signature,
and that he did not acknowledge the same to be
his subscription in their presence.

The facts of the case appear from the opinions
infra.

The petitioners pleaded—*¢(1) The petitioners
being now the representatives and in right and
place of the said Alexander Duncan, now de-
ceased, in and to the moveable succession of the
said deceased John Duncan, ‘are entitled to be
decerned his executors-dative as craved. (2) The
deed founded on by the defenders being ez facie
vitiated and invalid, the petitioners are entitied
to have the same disregarded or set aside.”

The defender pleaded—(1)} The deed founded
on by the defenders being ez fucte valid and pro-
bative, must receive effect until it is reduced by
an action in the Court of Session. (2) The
action is irrelevant and incompetent in this
Court, in respect that its object is to set aside the
said deed. (3) The defender Mrs Martha Barclay
or Duncan being the executor-nominate appointed
under the said disposition and settlement of the
said deceased John Duncan, and the petitioners
having no nght or title to the office, decree of
abgolvitor in this petition should be gmnted in
the defender’s favour, with expenses, and con-
firmation in favour of the defender, as executor-
nominate foresaid, should be granted, as applied
for by her.”

The Sheriff-Substitute (PATERsON) on 9th June
1887 pronounced this interlocutor — ‘¢ Before
answer, allows to the defender Mrs Duncan a proof
that the deed of settlement was subseribed by the
granter or maker thereof, and by the witnesses
by whom the deed bears to be attested; and to
the pursuers a conjunct probation.”

¢t Note.—The signature ‘John Duncan’ on the
alleged settlement appears ex facie of the deed to
be written or partly written upon erasure.

¢*The defender Mrs Duncan now asks a proof
under the 39th section of the Conveyancing Act,
1874; and a nice and novel question arises as to
whether a deed the granter’s subscription to
which is on erasure, is ‘a deed, instrument, or
writing subscribed by the granter or maker there—
of, and bearing to be attested by two witnesses
subscribing,’ to which the provisions of that sec-
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tion as to informality of execution and proof
apply. As the language of the statute seems
sufficiently general to cover such a case, the
Sheriff-Substitute has allowed a proof, although
feeling considerable doubt &s to its competency.”

The Conveyancing and Land Transfer Act,

1874 (37 and 38 Vict, cap. 94), section 39,
enacts—*‘No deed, instrument, or writing sub-
geribed by the granter or maker thereof and
bearing to be attested by two witnesses subserib-
ing, and whether relating to land or not, shall be
deemed invalid or denied effect according to its
legal import because of any informality of execu-
tion, but the burden of proving that such deed,
instrument, or writing so altered was subscribed
by the granter or maker thereof and by the
witnesses by whom such deed, instrument, or
writing bears to be attested, shall be upon the
party using or upholding the same, and such
proof may be led in any action or procesding in
which such deed, instrument, or writing is
founded on or objected to, or in a special ap-
plication to the Court of Session er to the Sheriff
within whose jurisdiction the defender in any
such application resides, to have it declared that
such deed, instrument, or writing was subscribed
by such granter or maker and witnesses.”

The Sheriff-Substitute, after proof, pro-
nounced this interlocutor on 7th September
1887—¢‘Finds in fact that the signature ‘John
Duncan’ to the testamentary deed is superin-
duced on erasure ; that the defender Mrs Dun-
can has failed to prove that the signature ¢John
Dunean,’ at present adhibited to the said testa-
mentary deed, was the signature attested by the
two subscribing witnesses : Finds in law that the
deed is invalid, and the nomination therein of
¢ Martha Barclay or Duncan, my wife, to be my
sole executor,’ is ineffectual : Finds in fact that
the pursuers George Brown and others are the
executors-nominate of the deceased Alexander
Duncan, who was one of the next of kin of the
deceased John Duncan : Finds in law that as re-
presenting the next of kin of the deceased John
Duncan they are entitled to the office of execu-
tor: In respect of these findings decerns the
pursuers George Brown and others executors-
dative qua representatives of the next of kin to
the deceased.

¢« Note.—It would appear from the evidence
that the deceased John Duncan signed the testa-
mentary deed in question in presence of the two
attesting witnesses on 1st Janaary 1876, and that
the deed remained in his custody from the date
it was signed until the date of his death, 22nd
September 1885, and that he intended the deed
to be effectual after his death.

" ¢The presumption, however, is that the signa-

ture adhibited by him in presence of the wit-
nesses has been subsequently erased, and the
present signature superinduced on the erasure.

s« Jf the present signature is not the signature
which was attested by the witnesses, it is thought
that the deed is in law invalid, although Mr
Duucan may have believed and intended it to be
effectual. The signature being on erasure, and
no mention being made of this in the testing-
clause, the deed i8 ez facie improbative, and it
is questionable whether the 89th section of the
Conveyancing Act 1874 applies to such a case,
and whether extrinsic evidence is admissible to
prove that the present signature on erasure was

the signature attested by the witnesses—M* Laren
v. Menzies, July 20, 1876, 3 R. 1151

‘¢ Assuming, however, the competency of the
proof allowed, the defender Mrs Dunean has
failed to establish that the present signature was
the signature adhibited by the deceased in pres-
ence of the attesting witnesses, It is extremely
improbable that this printed form purchased by
John Duncan shortly before the deed was signed
on 1st January 1876, should have erasures at the
place where the testator was to sign—erasures
corresponding respectively in dimensions with
the testator’s signature ¢ John’ and ‘Dunean,’ and
made after the form was lithographed, as is
shown by the deletion of parts of the lithograph
guiding line, and the superinduction of a pencil

line below the place of signature.

‘“The proof that the deceased kept the deed
in his own custody, and up till the last regarded
it as his settlement, negatives the suggestion that
the erasure of the original and superinduction of
the present signature was done by any hand but
his own, at least without his authority. ~What
induced him to do this it is unnecessary for the
decision of this case to determine,

‘“The evidence of Mrs Durv an, however,
suggested to the Sheriff - Substituté a pos-
sible explanation. She depones that when he
showed her the deed on the night of the day on
which it was signed—*¢ He said he thought shame
of his signature beside the other signatures as he
was not a good writer.” She adds—¢‘ He was not
in the habit of practising his signature during
the three years after our marriage (12th June
1875). I never saw him practising his signature
during that time, but I have seen him practising
his signature since he ceased work.’

‘It is possible if not probable that it was be-
cause the deceased was dissatisfied with the ap-
pearance of his original signature adbibited be-
fore the witnesses, and thought he might make a

" better signature when alone and unobserved,

that he erased the original signature, and super-
induced on the erasure the present signature.

‘“The only case (so far as the Sheriff-Substi-
tnte is aware) in which a similar question has
been raised is the case of Stirling-Stuart v.
Stirling-Orawfurd’s Trustees, February 6, 1885,
12 R. 610, and there it seems to have been as-
gumed, that if the signature to the deed, al-
though adhibited by the testator, was not sub-
stantially the signature attested by the witnesses,
the deed would have been invalid,

¢‘The Sheriff-Substitute regrets that the effect
of the judgment which he feels bound to pro-
nounce is to frustrate the intentions of the testa-
tor.”

The defender appealed, and argued—(1) It was
certain that the deed was once duly signed by John
Duncan in the presence of witnesses. Was there
anything to suggest that the present signature was
not the one put before them for attestation? The
appearance of the erasure was quite against an ez
post facto alteration by the truster. It was highly
improbable that he wonld erase his signature in
order to re-write it. The more probable theory
by far was that there was an erasure already ex-
isting on the lithographed form at the time when
hesigned it. But (2) taking the argument on the
assumption that his signature was on an erasyre,
and that that was not mentioned in the testing
clause, it was quite fallacious to apply to such a case
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the legal presumption applicable to an erasure
occurring in the body of the deed, or which was
held in Gibson v. Walker, June 16, 1809, F.C.,
aff. April 20, 1811, 2 Dow’s App. 270, to
apply to the case -of an erasure occurring
in the name of one of the attesting witnesses,
No statute conld be found and no decision of the

ourt where a person was forbidden to sign his
name on an erasure if he pleased. Indeed, his
right to do so had been recognised by Lord
Mackenzie and Liord Fullerton in Grant v. Stod-
dart, d&c., February 27, 1849, 11 D. 860 and 866.
There was no forgery suggested here, and the
whole doctrine of erasure was inapplicable to any-
thiig written by a man himself. Once establish
that and then there was no room for the so-called
presumption, for he could not fail to have been
conscious that he was signing on an erasure.
Further (3) the Sheriff-Substitute had acted
rightly in allowing proof under the 39th section
of the Act of 1874. It was said that an improba-
tive deed conld not be set up or restored by ex-
trinsic evidence. But even if this were an estab-
lished rule with reference to what was contained
in the body of the deed, here again the rule was
not applicable to its signature—Stirling Stuart v.
Stirling Crawfurd’s Trustees and Executriz, Feb-
ruary 6, 1885, 12 R, 610. (4) The import of
the proof was that this was the signature actually
subscribed before the attesting witnesses on 1st
January 1876.

The petitioners replied—On the face of the
deed the signature was written on an erasure.
That fact should have been noticed in the testing
clause. This having been neglected, the deed
was vitiated in essentialibus and absolutely void.
But further, it was an improbative deed,
the presumption in law being that it was not
the deed subscribed by the truster before the
attesting witnesses on 1st January 1876—Ersk.
Inst., iii, 2, 20 ; Bell's Leet. on Conveyancing,
ii.,, 70; Gibson v. Walker, ut supra. (2)
Such a deed could not be set up or restored by
extrinsic evidence—Shepherd v. Grant’s Trustees,
January 24, 1844,6 D. 464—opinions of Lord
Wood and Lord Justice-Clerk Hope ; M*‘Laren,
&e. v. Menzies, July 20, 1876, 3 R. 1151.
The Sheriff-Substitute had taken a wrong view
of the 39th section of the 1874 Aect. This
deed could not be said to be a writing  sub-
seribed by the granter or maker thereof, and
bearing to be attested by two witnesses subscrib-

ing,” to which the provisions of that section as to '

informality of execution and proof applied.

At advising—

Lorp Youna—This is a question in regard to the
validity of a will, the testator’s signature to which
appears to be written on an erasure. It is a
regularly attested will. Now, I think the party
founding upon it would be entitled to prevail by
force of the instrument itself, in the case of
nothing adverse being established. It is ex facie a

good deed, and that nonethe less because thesigna- .

ture of the maker is upon an erasure. The era-
sure might invite inquiry, but if nothing is
established adverse to the deed by that inquiry,
beyond the fact which appears without inquiry
—that the signature is on an erasure, which you
can see by mere inspection—I am of opinion that
the deed must prevail. ‘

Here the Sheriff very properly allowed inquiry.

’
+

A proof was taken, and I take the import of that
proof to be as is expressed by the Sheriff in his
note, I take that the more readily because his
judgment is adverse to the deed, and contrary to
the view at which I have arrived. I do not take
what he says in the first paragraph of his note
because it is his opinion, but because it is my
own. It is his opinion also, although I differ
from him upon some legal questions so far as
regards the import of the evidence. He says—
It would appear from the evidence that the
deceased John Duncan signed the testamentary
deed in questien in presence of the two attesting
witnesses, on 1st January 1876, and that the
deed remained in his custody from the date it was
signed until the date of his death, 22d September
1885, and that he intended the deed to be effec-
tual after his death.” This deed then was signed
by the testator in presence of the two attesting
witnesses, and it was never revoked by him—for
that is included in the statement that it remained
in his custody till the date of the death of the
testator, and that he intended that it should have
effect.

Now, that in my opinion would be a sufficient
reason or ground for our judgment—that it was
a genuine, well-executed instrument, according
(as the Sheriff has found) to the import of the
evidence, that it was kept by the testator in his
custody till the date of his death, and that he
never revoked it. In these circumstances it
seems to me that the deed must receive effect.
If the instrument itself has gone amissing, so that
you require to establish the contents of it, resort
may be had to the form of process which our law
has established to meet that case—a preving of
the tenor, But here the very deed which was well
executed is before us. It was kept by the testa-
tor till his death, and was never revoked by him.
No proving of the tenor, therefore, is necessary.
Why then should not a well-executed deed re-
ceive effect? I put the case in the course of the
argument, Suppose the signature had been torn
off? What, in the absence of any evidence the law
might allow, would be concluded from the fact
of the signature being torn off I do not need to
inquire. But the fact that the signature has dis-
appeared from the deed in any way, invites in-
quiry as to how it disappeared—quo animo? If
animo revocandi, then the deed is revoked—it is
gone. But if it be established that it has,disap-
peared without any intention of reveking it, the
testator meaning it to have effect in the last
moments of his rational existence, then the dis-
appearance of the signature could have no effect
at all. If he had scraped it out—torn it off—
tried some liquid to see the effect of that in re-
moving writing or stains, that in the absence of
inquiry might lead to conclusions as to the animus
with which the thing was done. Butif inquiryis
made, and the result ig that there is found to
have been no intention to revoke, then the deed
must have effect.

That in my opinion is a simple and sufficient
ground of judgment—that this deed was well-
executed, and was never revoked. Whatever may
have happened to it physically or mechanically, it
remained in the testator’s repositories unrevoked
till the day of his death, and he intended in the
last moments of rational existence that it should
be effectual as his testament. I say I think we
maust give effect to it on that simple view.
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But we have had the dootrine of erasure
pressed upon us. I confess that I have always
regarded our law of erasure as mischievous. I
have never regarded with equanimity that law of
erasure. I do not think it will prove mischiev-
ous here, but it has proved mischievous in a great
many cases. It is peculiar to our law, and with
all our excellencies we have our peculiarities,
which are more or less regrettable. But there are
peculiarities in every system. But this is a
peculiarity of ours, and I do not know the equal
of it. I know as great and as mischievous
peculiarities in other systems, but not exactly
anything like this, Did any of us in the course
of his practice and experience ever find that
doctrine of erasure operate otherwise than mis-
chievously? The result of it is I think to defeat
and not to permit justice. Did you ever know it
to operate otherwise in any of the cases, except
indeed in the case of entails? We know that
- when enteils prevailed to a larger extent than
they do now, it was almost a profession to hunt
up entails and try to find an erasure, and then
bring a reduction of the deed on the ground that
there was an erasure in essentialibus. Such things
were hailed enthusiastically, and were generally
received with great favour. The doctrine of era-
gure was founded npon thisnervous apprehension,
that the party who had possession of the deed
had fraudulently vitiated it in his own favour—
that he had got it into his possession, and that
the fact that a material part of it was written on
an erasure presumed what I have indicated, un-
less, indeed—and the.‘‘ unless ” is very instructive
as to the wisdom of our ancestors, very great in
many respects, but not so great all round—unless
mentioned in the testing-clause. That was the
notion on-which the doctrine was founded, that
the deed was vitiated after execution in the pre-
gence of witnesses, But the testing-clause is al-
ways written after éxecution. It may be written

in by the holder of the deed at any time he likes,

Deeds have we know been sustained with the
testing-clause written by the holder, in virtue of
the power implied in his holding the deed.
Therefore the person who vitiates a deed in his
own favour has only, in the exercise of the power
allowed to him by law, to mention that that was
written on an erasure, and that makes it all right.
That was the wisdom of our ancestors on this
matter of erasure-—great wisdom as we have
reason to know in many respects—but I repeat
not all-pervading any more than our own. It is
a little ridiculous when youn come to think it
over that a deed may be set aside on the notion
of the fraudulent vitiation of it by the holder,
only because he has omitted to put into the
testing-clause, which he probably wrote himself,
that he had done a certain thing. He had, I re-
peat, probably written the testing-clause himself.
He might have written it'at any distance of time
after the execution of the deed. But that that
was the foundation of the dectrine, that it was
not just positivi juris, but founded on that rational
or irrational consideration, intelligible enough no
doubt, is plain from tHe exception to it, that ex-
ception being that if a part of the deed, longer
or shorter, a word or words, was proved to be in
the handwriting of the maker of the deed, then
the erasure was of no effect. Why? Because
that fact made it certain, and it might be proved
by extrinsic evidence that there was no fraudulent

or improper vitiation by the holder. If the word
or words written upon erasure were proved to
have been in the handwriting of the maker of the
deed, and that could only be by parole, that ex-
cluded the notion on whieh the whole doctrine
was fonnded, namely, that there had been fraudu-
lent vitiation.. But then the signature of the
maker of the deed, if it is admitted to be genuine,
must of necessity be in his own handwriting.
And the notion of the frandulent vitiation by the
testatator in his own handwriting of his own will
is the most extravagant snpposition I ever heard of.
Therefore when it appears that the foundation of
this doetrine of vitiation by erasure is as I have
stated, it cannot possibly have any application to
a signature.

But then it is said that this is a tested deed.
It is net relied on as a holograph deed, but as a
tested writing; and it must appear that that
very signature is not only the signature of the
testator, but was adhibited by him in the pre-
sence of those witnesses, and if it is established
that he fook it out and then put it in again subse-
quently, that deed is gone. 'That is what is said.
Well any law to that effect would in my view
be deplorable, I would almost say abominable.
But I do not think that that is our law. We
were referred to one case, and if was a very_in-
structive one upon this subject—the case of Grant
in 1849 (11 D. 860)—where there was a deed regu-
larly attested, but some parts of it were in the
maker’s handwriting, and vitiations of those parts
of his handwriting were held as having no effect
on the deed itself, it being certain that those
alterations in his own handwriting had not been
put there improperly. by anybody else. So that
if the doctrine of erasure is to have any applica-
tion to signatures at all you must take the doec-
trine as it is applied to other portions of the
deed, to the effect that if you have security that
the deed is genuine, and has not been vitiated,
you must give effect to the deed. Now, here you
have perfect assurance that this will is genuine, if
that is the testator’s signature, and if so it is clear
that it has not been vitiated to his prejudice, or
to the prejudice of his successor, whether the
testator wrote the signature on an erasure or not.

Now, I have expressed these views somewhat
crudely I daresay, because it was not in my mind
that I was to give my opinion first. In the view
that it is established that the signature when the
witnesses signed was not upon an erasure,
whereas it is upon an erasure now, so that for
some explicable or inexplicable reason the testator
seratched out what was there and wrote his
signature over again-—in that view I am of the
opinion which I have expressed, that the deed is
nevertheless a valid deed, and is entitled to have
effect. But I think it right to say that it is not
in my opinion proved thaf that signature is not
the very signature which was adhibited in the
presence of the witnesses to this deed.

On the whole matter I am of opinion, and that
clearly, that this will is valid, and entitled to have
effect given to it, .

Loxp CrargErur—I am of the same opinjon.
I am of opinion that the will in question is a
probative deed. It is signed by the testator.
In regard to that there is no comtroversy. The
party objecting te the will must prove that it is
not a genuine signature. There are witnesses
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who attest the signature, and supposing that it
were necessary for the parties founding on the

will here to say that the signature which was |

attested by the two witnesses was this very
signature, I think they would succeed in their
purpose with the aid of the evidence broughi
forward in this case. But in regard to that,
I do not think it is on the party founding
on the deed to prove that all was regularly done
in the execution of the deed by the party him-
gelf and the witnesses, - It is for those who
object to the will to show that there was any
irregularity syfficient to invalidate it. I think it
is a probative deed in the sense of the statute.
The issue in such a case is not whether the
signature of the maker of the deed is written on
an erasure, but whether the signature is the
genuine signature of the maker of the will,
Now, the ordinary presumption when there are
portions of a deed written on an erasure cannot
apply here. Once it is established that the testa-
tor’s name was put to the deed, and that all was
done according tolaw, and that the deed remained
in the custody of the maker of the will long after
its execution in a regular manner, then I think
it is entirely immaterial to enter upon an inquiry
a8 to how the erasure came to be there. There
seems to have been an erasure, but the testator
put his name upon that erasure. He simply
chose to do so, and he was quite entitled to do
go. It was his privilege to put his name any-
where he liked so far as erasure is concerned.
The fact of its being on an erasure does not
destroy the effect of the signature. It is good
to all intents and purposes if he chooses to act
in that way.

On the whole matter I agree with Lord Young.

Lorp RuTEERFUED CLARE —1 also am of
opinion that this is a good deed. But I think in
disposing of the case we must attend to the
requisites with respect to the execution of deeds.
This is not a holograph deed, and therefore the
signature of the party is of no avail as making
the deed a valid deed, unless it be duly witnessed
in terms of the statute. Accordingly, I take
it the objection on the part of the pursuers
necessarily goes to this, that the signature,
althongh genuine, was mnot witnessed by the
instrumentary witnesses, and if that fact were
-proved, or if it were to be presumed, then
I think the objection would be a good one.

The yuestion is whether that fact has been
proved, or whether it is to be presumed. Kz
facie, the deed is quite regular and in order, and
would receive effect as a probative deed. But
our attention is called to the fact that the sig-
nature of the testator is written upon an erasure,
The signature is so written. If the pursuer were
to allege that the signature so appearing on
an erasure was not the signature of the testator,
then of course he would be allowed to prove it
just as he would be allowed to prove that fact
whether it was on an erasure or not. But as he
does not allege that the signature that appears on
the deed is not the genuine signature of the
testator, he virtually admits that it is bis genuine
signature. Any such proof, then, as I have
indicated is out of the question. Then we come
back to see what is the effect of the deed, with
the fact admitted that the signature that appears
on the deed is the genuine signature of the

testator. But further, the signature so appearing
on the face of the deed—and I am speaking of
what appears upon the face of the deed—is duly
witnessed in terms of law, and therefore although
there is an erasure in the deed in the - place
I have mentioned, we have a probative deed
which must receive effect by virtue of the proof,
or the admission which comes in place of the
proof. Now, the only objection that can be
stated in these circumstances is the one I have
already mentioned, that the existing signature
wag not affixed in the presence of the testamen-
tary witnesses—that there was a previous sig-
nature which may have been adhibited in the
presence of the witnesses, but that this parti-
cular existing signature was affixed by the
testator in his own closet, or at all events in the
presence of no witnesses, or outwith the presence
of these witnesses, As I said, I think that that,
if it were proved, would be a fatal objection,
or a formidable objection—I1 think probably
fatal. But then the question is, who is to prove
it? On whom is the onus of the proof? Again,
for the reasons I have already given, and from
the fact that this is a probative deed, and must
receive effect as such, the onus necessarily falls
on the party objecting to it. Then the whole
question comes to be, whether the fact ig proved
on which the objection depends? I think we
would require very clear proof indeed to enable
us to sustain this objection, and I am not in the
least disposed to hold that this objector has
proved the fact on which his case depends.
I do not think the evidence comes near a proof
of what he says. As there is no presumption in
his favour, the deed must receive effect.

Lorp JusTicE-CLERE—I entirely concur in the
result, and that without any difficulty. That the
name of the testator is written on an erasure is
admitted, but. the question is whether that fact
although it is not mentioned in the testing-clause
is uecessarily fatal to the authenticity of the sig-
nature and the deed. On that matter I am not
disposed to find fault with our ancestors, or the
work they did. The question is, whether the law
of erasure applies to this particular case? On
the meriis of our ancestors I have nothing to say,
because any opinion we may pronounce on that
is not of the least consequence as far as our

; judicial labours are concerned. For our ances-’

tors I may say that they did their work well, and
particularly their conveyancing work — better
than any other ancestors that I know of, what-
ever may be our views with regard to the exist-
ing state of matters.

With regard to this matter of the erasure, my
view is that erasure is not fatal to the deed, even
although it is not mentioned in the testing-
clause. - It is an element of proof that may be
and has been overruled. I should just like to -
read an extract from the opinion of Lord
Mackenzie in the case of Grant v. Stoddart, 11
D. 860, where there was an erasure, and there
was writing upon the erasure. Lord Mackenzie
says—*‘It is a narrow case, however, and different
from any that has occurred yet, for the deed is
not all holograph, part of it only is so, viz., that
which is upon erasure; But I think that is
enough, for a party may make a deed partly holo-
graph and partly tested, and such a deed be valid,
All that is holograph of it is just like other holo.
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graph writings, and such writings are valid whe-
ther written on erasure or not. A man may if it
suits his fancy scrape off writing from a paper,
and write his own deed upon the part erased,
The part here written on erasure being holograph
is of itself probative.” And Lord Fullerton
says he adopts Lord Mackeuzie’s opinion as to
erasures in the deed. He adds—‘‘ Those erasures
I do not hold to be fatal.”

Now, in the present case there are only two al-
ternatives presented. It must be borne in mind
that this will is mostly a printed form. It may
have had an erasure on it when the testator pur-
chased it. ‘That issuggested, and I think it a pro-
bable enough suggestion, for in my view it has not
in any view been proved tobeuntrue. The other
suggestion isa good deal more fanciful. There is
no doubt that this is the man’s signature, but then
it is said that he was very vain about his writ-
ing, and afraid of his signature not being suffi-
ciently well written, and that after he had written
his signature in presence of the two tesfamentary
witnesses he erased it and wrote it over again.
I think that is a very fanciful and improbable

proceeding, becanse a man could hardly expect |

his second signature written on an erasure to
be so good as his first written on plain and
smooth paper. I think the balance of proof
is against that, and consequently that there is
fair reason to believe that the erasure may have
been on the paper when the signature was
made. :

Now, that I think is sufficient for this case,
and I am therefore of opinion that the
Sheriff’s judgment should be recalled.

The Court pronounced this interlocutor—

¢ Find in fact (1) that the deceased John
Duncan signed the disposition and settle-
ment mentioned in the record on 1st Jan-
uary 1876 in presence of two attesting
witnesses, and that the deed remained
in his custody from that date until his
death on 22nd September 1885; (2)
That he intended the deed to be effectual :
Find in law that the deed is valid and
effectual : Therefore sustain the appeal : Re-
cal the judgment of the Sheriff-Substitute
appealed against,” &e.

Counsel for the Appellant—Asher, Q.C.—R. V.
Campbell. Agent—A. Kirk Mackie, S.8.C.

Counsel for the Respondents — Sol.-Gen.
Robertson — Wallace. Agents — Webster, Will,
& Ritchie, $.8.C.

Friday, March 9.
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[Lord M‘Laren, Ordinary.
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Sale—Turnip Seed— Error in  Description—
Breach of Contraci—Damages.

One firm of wholesale seed merchants sold
to another 100 bushels of Old Meldrum green-
top yellow turnip seed, under the condition
that they ‘‘give no warranty, - express or

implied, as to deseription, quality, or pro-
ductiveness, or any other matter, of the seeds
they send out, and they will not be in any
way responsible for the crop. If the pur-
chaser does not accept the goods on these
terms, they are at once to be returned.”
The seed was re-sold by the purchaser to
various persons, and on the crops coming
up it was discovered that the 100 bushels
had consisted partly of Old Meldrum and
partly of tankard turnip seed, in the propor-
tion of three of the former to one of the latter.
In consequence of this, claims of damages
were made by the persons who had sown the
seed against the merchants from whom they
had bought, and they in turn brought an
,action of damages against the original sellers.
It was proved that the tankard seed was not
suitable for the district where it was sown,
and that the two kinds were undistingunish-
able until the crop had come up.

Held that the conditions of sale above
quoted were sufficient to protect the defen-
ders from such a claim of damages.

This was an action by William Smith & Son,
seed merchants, Aberdeen, against Waite, Nash,
& Company, seed merchants, London, concluding
for £2500 damages for breach of contract.

'I'he case arose out of a contract for the sale of
turnip seed in the following circumstances :—On
30th October 1885 the defenders wrote a letter
to the pursuers containing a list of seeds
(among them Old Meldrum green-top yellow
turnips), and quotations of the then respective
prices.

On 3rd December 1885 the pursuers wrote to
the defenders stating that they wanted ¢* 100
bushels real true Old Meldrum green-top yellow
turnips,” and offering 16s. per bushel if assured
of the quality, to which the defenders replied—
‘“We can book you 100 bushels Old Meldrum
turnips at 18s. per bushel nett,”

On 17th December the pursuers agsin wrote
in these terms—:¢‘In reply to yours of 11th inst,
if the Old Meldrum green-top yellow turnips
offered are of a really reliable stock we will take
100 bushels at your original offer, viz., 17s. per
bushel. This referred to the quotation sent on
30th October 1885.

On 19th December the defenders acknowledged
receipt of the order, adding that it would receive
their earliest and best attention.

On all their letter paper, cards, and invoices
the defenders bad printed the following—*¢ Terms
of sale.—Messrs Waite, Nash, & Company give
no warranty, expressor implied, as to deseription,
quality, productiveness, or any other matter, of
any seeds they send out, and they will not be in
any way responsible for the crop. If the pur-
chaser does not accept the goods on these terms
they are at once to be returned.”

Following upon the letter of 19th December
the defenders forwarded to the pursuers early in
March of the following year 100 bushels of
tarnip seed invoiced as ¢ Old Meldrum green-top
yellow turnips,” of which the pursuers took
delivery. The pursuers then re-sold it to various
merchants in Aberdeenshire and the north-eastern
counties of Scotland, by whom in turn it was
retailed to a large number of farmers and others
in the same district.

It was proved that the seed which was delivered



