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Counsel for the Complainer —Kennedy.
Agents—Carmichael & Miller, W.S.
Counsel for the Respondent—Salvesen.
Agents—Macpherson & Mackay, W.S.

COURT OF SESSION.

Thursday, December 12.

DI _V ISION.
{Sheriff of Lanarkshire.

HENCKELL DU BUISSON & COMPANY
v. SWAN & COMPANY.

Ship—Sale—Delivery—Risk.

A shipbuilder contracted “to build
and deliver at St Lucia” a steamship,
the last instalment to be paid when the
ship was completed, the builder to cover
insurance to St Lucia. The price was

aid on completion, and the ship was
insured by the builder at the purchasers’
request in their names, and the policy
was delivered to them. By arrange-
ment the ship was registered in the
name of the managing owner of the
purchasers. The builder engaged a
master to navigate the vessel to St
Lucia. She was wrecked in the course
of the voyage.

In an action by the purchasersagainst
the builder, held that as the vessel had
not been delivered in terms of the con-
tract, the defender was liable in repay-
ment of the purchase price.

This was an action at the instance of
Henckell Du Buisson & Company, mer-
chants, London, against William Swan &
Company, shipbuilders, Glasgow, for £2500,
the alleged loss sustained by the pursuers
by the defenders’ failure to deliver a steam-
ship at St Lucia.

In April 1888 it was agreed between the
arties that the detenders should build and
eliver at St Lucia a small steamer or

steam-launch for the “St Lucia Steam
Conveyance Company (Limited)” for the
sum of £1865, the last instalment to be paid
when the ship was completed, the builders
to cover insurance to St Lucia. The price,
including extras, was subsequently in-
creased to £1899, 2s, 6d., and was paid to
the defenders by the Steam Conveyance
Company when the vessel was completed.
At the purchasers’ request the defenders
insured the vessel for £2500 in the pursuers’
name, and the policy was delivered to
them. By arrangement the builders’ certi-
ficate was returned to Mr Chastanet, the
managing director of the St Lucia Com-
pany, and the vessel was registered in his
name. The defenders, when the wvessel
was ready for the voyage, entered into a
contract with Peter Jacobs, a shipmaster,
to navigate the vessel to St Lucia, and they
put on board a cargo of coals as ballast,
which they intended to sell for their own
behalf at St Lucia. The vessel was lost on
the voyage out, in Belfast Lough.

FIRST

The pursuers averred that the wreck of
the vessel was due to the fault of those for
whom the defenders were responsible, and
they estimated their loss at the sum sued
for, including the repayment of the price
with interest.

The defenders averred that in September
1888 the vessel was transferred from them
to the St Lucia Company, and denied that
the loss of the vessel was due to fault.

The pursuers pleaded—*(1) The pursuers
are entitled to decree as craved, in respect
(a) the defenders were under contract to
deliver said launch ‘ Victoria’at St Lucia;
(b) the loss of said launch is due to the fault
of those for whom the defenders are re-
sponsible.”

Thedefenders pleaded—*(3) The defenders
having transferred the property in the
vessel, and received payment of the price,
have implemented their contract with pur-
suers, and should now be assoilzied and en-
titled to costs. (4) The lossof the vessel not
being attributable to fault on the part of
defenders, or those for whom they are re-
sponsible, the defenders should be assoilzied
and found entitled to costs.”

On 23rd March 1889 the Sheriff-Substitute
(MURRAY) (after various findings in fact)
found—~¢“(1) That in the circumstances,
as shown by the documents in process and
admissions on record, the defenders’ liability
to deliver subsisted until delivery of the
vessel should be made at St Lucia, and was
not altered or taken away by subsequent
communications as to the registration, in-
surance, &c.: (2) That therefore primo loco
the defenders are bound to repay to the
owners of the vessel the £1899, 2s. 6d. re-
ceived by them in payment of the price of
said vessel : (3) That defenders are entitled
to demand, before decree for the £1899,
2s. 6d. or any further sum be granted,
that the pursuers shall complete their title,
the said sum being repayable to the owners
under the defenders’ obligation to deliver to
the owners, and Mr Chastanet baving been
of consent of parties constituted the regis-
tered owner: (4) That quoad ulira a proof
will be necessary as to any additional dam-
age said by pursuers to have been sustained
by them: (5) that the pursuers will be
bound to give every facility to the defen-
ders to enable them to raise the question as
to the insurance with the underwriters:
Therefore allows pursuers a proof of any
damage sustained by them over and above
the £1899, 2s. 6d., and to the defenders a
conjunct probation, &c.

‘“ Note.—The defenders contend that the
delivery at St Lucia was ab initio merely a
form affecting the insurance, and not a
reality. This was clearly not the case, as is
shown by the facts that all the arrange-
ments for her voyage out were to be made
and paid for by the defenders, and that de-
fenders carried out a ballast cargo of coals,
which they proposed to sell at St Lucia for
their own profit. Further, the defenders
contend that there was subsequent novation
and alteration by which the ship was taken
over from the defenders and responsibility
removed from them. The correspondence,
however, shows that the arrangement
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about registration was no novelty, but was
in conformity with the original agreement.
Chastanet’s name was inserted as owner for
convenience’ sake, though both parties
knew that he was not really the sole owner
of the ship. As to the insurances, the tak-
ing of the insurance in pursuers’ name was
by arrangement as a sort of security. No
doubt the question as to the additional
£500 is more difficult, as the policy may be
held to have been to that extent a policy by
pursuers on behalf of the owners, and not
on behalf of defenders; but as to the main
body of the policy, it was an insurance for
defenders, though put in the name of pur-
suers, to enable defenders in case of loss to
repay the money they had received. It may
be doubtful whether, as regards anything
further, it may not be held that pursuers, on
behalf of the owners, in fixing the amount
of the insurance that defenders were to pay
for at £2000, did not thereby fix the maxi-
mum of the amount of the damages that
they might be entitled to from them in case
of non-delivery.”

On zggpea,l the Sheriff (BERRY) on 2nd
July 1889 found the defenders liable to the
pursuers in the sum of £1899, 2s. 6d., and
decerned for this amount, and quoad ultra
he adhered to the Sheriff-Substitute’s inter-
locutor.

 Note.—I am of opinion, with the Sheriff-
Substitute, that until delivery of the vessel
at St Lucia the risk remained with the
defenders, and consequently that they are
bound to repay to the owners of the vessel
the sum of £1899, 2s. 6d., which was paid to
them. To any damage beyond that sum
the [tzursuers must establish their right by

roof.

P s regards the sum of £1899, 2s. 6d., the
pursuers ask for interim decree, and I think
they are entitled to it.

«T understand that any difficulty that
might have arisen in regard to the owner-
ship of the vessel has been got over by
arrangement between the parties.”

The defenders appealed to the Court of
Session, and argued—That the mere men-
tion of a place of delivery did not finally
determine upon whom the loss was to fall
in the event of the vessel being lost before
it reached its destination. When the vessel
was registered in the name of the company’s
managing director there was a transfer
from the defenders to the company, and the
risk passed to the purchasers—Steam Navi-
gation Compani/, 32 L.J.,, QB. 322—aff.
50 L.J., Q.B. 214; Blackburn on Sale, 235-
936 ; Ersk. iii. 3,7; Dunlopv. Lambert, June
30, 1837, 15 S. 1232—ajff. M‘Lean & Robinson,
653 Walker v. Langdale’s Chemical Com-
pany, July 16, 1873, 11 Macph. 906; Seath v.
Moore, March 8, 1886, 13 R. (H. of L.) &7.

Argued for the pursuers—The contract
was to build and deliver at St Lucia, and
the builders were to px fY the whole expense
of the voyage. In.such a case the law of
Scotland was Guite clear; the risk was on
the builders — Bell’s Prin. sec. 88; Bell’s
Comm. i. 474. It was not necessary to
draw any inferences as to the intention of
parties from the policy, because the terms

of the contract were perfectly clear and
unambiguous—Ireland v. Livingstone, L.R.,
5 H. of L. 395410, The word **deliver” in
the contract was used in its ordinary sense,
and here there was no delivery at St Lucia,
as the vessel never reached her destination,

At advising—

LorD PRESIDENT—I am a little surprised
that neither of the parties has thought it
worth while to refer to the interlocutor and
note of the Sheriff-Substitute or of the
Sheriff, because it appears to me that they
dispose of this case upon very simple, but
very clear grounds. In this state of matters
we must just decide the case upon the argu-
ment which has now been submitted to us.

The substance of this contract was, that
the defenders Swan & Company were
to build and deliver at St Lucia a small
steamer of the dimensions arranged for. 1
must say that I can see nothing either in
thg terms of the contract itself, or of any-
thing which followed upon it, to take from
the word ‘“deliver” its usual meaning, and
accordingly until the steamer reached St
Lucia it was an undelivered vessel., It re-
mamed in the defenders’ hands, and the
disbursements which they made in connec-
tion with it were just such as they would
have made if it had been their own vessel
and had never been sold by them. On them
fell the duty of insuring it, and they engaged
at their own expense the master who was
to navigate it out to St Lucia.

Now, all this appears to have been done
by the defenders, and, in the face of it, it is
impossible to give any effect to their con-
tention that the vessel is to be held as hav-
ing been constructively delivered in the
Clyde in consequence of her having been
registered in Mr Chastenet’s name. That it
certainly was not, and as a matter of fact it
never was delivered at all.

No question arises here as to transference
of risk, but merely a question of fact as to
whether or not this vessel was ever delivered
to the pursuers, and upon that matter T am
of the opinion expressed by the Sheriff, and
% think his interlocutor ought to be adhered

0.

LorDp ADAM concurred.
Lorp MLAREN—[After narrating the

Jacts]—The vessel was not delivered, and

cannot now be delivered. It is possi

that a question might have been rgisesdlb;ii
to whom in the circumstances the risk
attached. There is, however, no plea by
the defenders to that effect, and looking to
tl(ie _au(tlhorléciss, tI 11b{hink that they were well
advised not to take such a pl g

the question of delivery. ploa apart from
. The only question remaining is, whether
in consequence of anything which passed
between the Farties the ship can be held to
have beel_l delivered in the Clyde instead of
at St Lucia. Icannot find in the correspon-
dence or in the actings of partjes anytﬁing
to favour this view, and in these circum.
stances the only result at which I can pos-
sibly arrive is, that as the vessel was not
delivered the pursuers are entitled to re-

.payment of the purchase price,
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LoRD SHAND was absent,
The Court adhered.

Counsel for the Pursuers — Dickson.
Agents—J. & J. Ross, W.S.

Counsel for the Defenders—M‘Lennan.
Agents—Ronald & Ritchie, 8.8.C.

Friday, December 13.

SECOND DIVISION.
{Sheriff of Argyllshire.
MALCOLM ». CAMPBELL.

Parent and Child—Gift ex pietate—Dona-
tion— Presumption—Proof—Onus—Man-
date.

A person on the occasion of his
daughter’s marriage bought for £89 a
business for his son-in-law, from whom
he took no acknowledgment. His
whole estate at the time amounted to
£500, and his daughter was one of five
children.

In an action at his instance for repay-
ment of that sum, held that although
in the ordinary case donation was not
to be presumed, the case raised a pre-
sumption of gift ex pietate, and that
the pursuer had failed to discharge the
onus which lay on him of proving
a loan.

Archibald Malcolin, Paisley, formery dairy-
man there, sued Alexander Campbell,
house-painter, Ardrishaig, his son-inlaw,
for payment of certain sums said to have
been lent by him at different times to the
defender. .

The defender was married on 22nd April
1884, His wife, one of five children, had up
1ill then been her father’s principal assistant
in his dairy business, which the pursuer
recently sold owing to failing health. His
whole estate consisted of about £500. Upon
13th June 1884 the pursuer, who was living
with the defender and his wife at Ardris-
haig, drew on the Union Bank of Scotland
(Limited) in favour of James M‘Bain for
£89. In consideration of this payment
M‘Bain transferred his grocery business in
Ardrishaig to the defender. The pursuer
averred that he paid this sum “on de-
fender’s behalf and by defender’s instruc-
tions.” The defender wished to add an
ironmongery business to the already estab-
lished grocer’s shop, and the pursuer
purchased ironmongery goods at various
times for the sums of £13, £5, 17s. 6d., and
£7, 1s. 4d. He averred that these goods
were bought by him on the defender’s
instructions. He further averred—¢The
pursuer, on or about 25th July 1884, gave
the defender’s wife a sum of £34 to take
charge of and keep safely for pursuer, and
said sum was taken by defender from her,
which sum defender on being applied to by
pursuer refused to give up.”

The defender admitted the payments,
denied that they were made as loans, and

averred that the “money and goods were
given to him by the pursuer as donations,
or tocher on or in respect of his marriage
with his daughter.”

The pursuer pleaded—*‘(1) The pursuer
having advanced the sums of principal sued
for to or on behalf of the defender, and not
having been repaid the same, is entitled to
decree therefor. (2) The said sum of £34
having been handed by pursuer to de-
fender’s wife for safe keeping, and defender
having taken the same from her, and there-
after refused to give up same to pursuer,
the pursuer is entitled to decree against
defender therefor, and for interest thereon.”

The defender pleaded—** (6) The defender
not being due the various sums sued for
should be assoilzied from the conclusions of
the action with expenses. (7) The pursuer
having made a valid and irrevocable dona-
tion to the defender of the money and
goods, with the exception of the sums of
£8 and £34 sued for, is not entitled to decree
as craved in respect of such money and
goods given in donation.”

On 2th October 1888 the Sheriff-Sub-
stitute (CAMPION) dismissed the petition in
so far as it concluded for payment of the
sum of £34 alleged to have been deposited
with defender’s wife for safe keeping, on
the ground that there was no relevant
averment to go to proof. With regard
to the other sums concluded for, he allowed
the defender a proof by writ or oath of the
pursuer of the 7th plea-in-law.

On 15th December 1888 the Sheriff (FORBES
IrVINE) allowed to the defender ‘‘a proof of
the alleged donation, and to the pursuer a
conjunct probation,” and quoad ultra
affirmed the interlocutor.

¢ Note.—The Sheriff concurs with the
Sheriff-Substitute in holding that in so far
as regards the sum of £34 claimed by the
pursuer in article 9 of his condescendence
there is no relevant averment to go to
proof. Inregard, however, to the limitation
of the proof of the seventh plea-in-law for
the defender to writ or oath, the Sheriff
has come to a different conclusion.

“It is no doubt stated by Lord Stair (b.
i., tit. 8, sec. 2,) that ‘It is a rule in law
donatio non presumitur, and therefore
whatsoever is done, if it can receive any
other construction than donation, it is con-
structed accordingly-——whence ariseth that
other rule of law debitor non presumitur
donare, so that any deed done by the
debtor is either presumed to be in security
or in satisfaction of his debt.” Yet these
rules he adds have their limitations, and
these limitations he proceeds to set forth.
See also iv. 42, 21, and 45, 17. In similar
terms Mr Erskine writes, iii. 3, 92—*‘No deed
is presumed a donation if it can bear another
construction, for no person is presumed to
do that which in place of bringing him
profit must certainly be attended with some
pecuniary loss.” And again, iii. 3, 93— As
a necessary consequence of the presumption
against donation there arises yet a stronger,
Debitor non presumitur donare—for where
a debtor gives money or goods, or grants
bond to his creditor, the natural presump-
tion is that he means to get free from his



