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there, beginning with the Institutional
writers and going down to the date of the
case.

Applying then the rules there laid down,
I cannot but agree with the Lord Ordinary,
that it is not necessary in a case like this
to call all the wrongdoers. Each of them
is liable ex delicto or ex quasi delicto, and
there is no necessity for calling all or any
particular number or more than one if the
pursuer chooses to select one.

I am therefore for adhering to the inter-
locutor of the Lord Ordinary of 23rd
November and 12th December.

Lorp SHAND—I am also of opinion that
the Lord Ordinary has done rightly in
repelling the plea of all parties not called.
The pursuers are beneficiaries under a trust-
deed, and the defenders are the assumed
and acting trustees. The existence of the
relation of beneficiary and trustee creates
certain duties and obligations on the part
of the trustees. Whether these rest upon
contract or not is of little consequence for
the present purpose. It is enough that the
trustees come under an obligation to
observe certain well-known rules in regard
to the administration of trust-estates to
fulfil obligations arising out of their accept-
ance of the offices they hold. In the pre-
sent case, there has been violation of
duties, in their lending a portion of the
trust-estate to one of their own number
and otherwise. I do not think it is neces-
sary to distinguish this from many other
breaches of trust administration which
occur as the making any unauthorised
investment. The same result follows as in
the case of their lending to one of their
own number. In each case there is a viola-
tion of the duty which they owe to the
beneficiaries. or the consequences, the
trustees so acting are all liable in solidum
and conjunctly and severally, and in bring-
ing his action against them the beneficiary
is not bound to call more than one of them,
As I think that the case of the Western
Bank v. Douglas settles the point; I am
for adhering to the Lord Ordinary’s inter-
locutor.

If I thought that by so holding we were
prejudicing the question whether, where
one of the trustees has been found liable
for a breach of trust duty, and there has
been no fraud, he could claim a contribu-
tion from those whe have not been called,
but who were also parties to the acts of
negligence or violation of duty which
created the liability to the -beneficiaries, it
might have been different. But where a

ursuer has reasons for selecting one defen-

er rather than another having several
persons jointly and severally liable, there
can be no prejudice suffered as among the
trustees themselves in the subsequent
question whether those who have not been
called but who were, it may be, equally to
blame must bear a share of the loss to the
estate.

LorD ADAM—I may just observe that
the claim made here by the pursuers is not
only for the replacing of money lent by

the trustees to one of their own number,
but also for the recovery of funds loaned to
a beneficiary on insufficient security. I do
not think there is any good ground for
making any distinction between the diffe-
rent parties of the claim. I consider the
case to be ruled by the Western Bank v.
Douglas.

LorD M‘LAREN was absent.
The Court adhered.

Counsel for the Pursuers — Kennedy.
Agents—Macpherson & Mackay, W.S.

Counsel for the Defenders — Salvesen.
Agents—Bruce & Kerr, W.S

Tuesday, March 11.

FIRST DIVISION.
[Sheriff of Lanarkshire.

CLYDESDALE BANK v. ANDERSON
(MARTIN, TURNER, & COMPANY'S
TRUSTEE).

Sequestration—Del Credere Agents—Prefer-
ence—Agreement with Particular Credi-
tor—Dividend from Concurrent Foreign
Liguidation.

A copartnery of mercantile commis-
sion agents trading in Glasgow with
foreign branches at Manila and other
places failed. Shortly before the date
at which they suspended payment cer-
tain Glasgow merchants had consigned
to them for sale abroad a quantity of
goods. Against these goods the co-
partnery had made advances in the
shape of acceptances, which the con-
signors had discounted with a bank.
An agreement was come to between
the consignors, the bank, and an ac-
countant representing the bankrupts
and certain creditors, that the bank,
on condition of the bankrupts trans-
ferring to the consignors the unsold
goods and the proceeds of goods sold
but not remitted for, would not claim
on the bills except to the effect of
recovering the remittances already in
the bankrupts’ hands orin transit. The
copartnery having been sequestrated,
the unsold goods and remittances in
course of transit to the bankrupts at
the date of suspension were transferred
to the consignors, and handed by them
to the bank, but the proceeds of goods
sold which were mixed with the general
funds of the bankrupts either at home
or abroad were not handed over. The
consignors, however, were ranked upon
the estate of the bankrupts in Manila,
where a separate liquidation was car-
ried on, for the amount of goods sold
there, the proceeds of which had not
been remitted home before suspension,
and obtained a dividend, which they
handed to the bank. The bank having
claimed in the sequestration, their



494

The Scottish Law Reporter—Vol. XX VII.

Clydesdale Bk. v Anderson
Mar, 11, 18g0.

claim was rejected in tofo by the
trustee. .

In an appeal from the trustee’s de-
liverance—held (1) that the bank had
no right to a preferential claim on the
sequestrated estate, but (2) was entitled
to an ordinary ranking thereon for the
amount of the bills discounted by them,
under deduction of the value of the
unsold goods and remittances in transit
which had been transferred to them;
and (3) that the bank was not bound to
give up to the trustee the amount of
the dividends obtained by the consignors
in Manila and handed to the bank, as a
condition of ranking.

Messrs Martin, Turner, & Company were a
firm of merchants and mercantile commis-
sion agents in Glasgow. The partners of
this firm also carried on business under the
separate name of Martin, Dyce, & Company
in Batavia, Sourabaya, Singapore, Manila,
and Ilo Ilo. The Glasgow house was the

rincipal house, the other houses being
Eranc es. One contract of copartnery em-
braced all. The copartnery suspended pay-
ment on 29th February 1834, and placed
their affairs in the hands of William Ander-
son, C.A., Glasgow. Shortly before that
date Messrs William Gardner & Company
and Messrs William Galloway & Company,
both of Glasgow, had consigned to the
bankrupts, as agents, a quantity of goods
for sale abroad, and against these goods
Martin, Turner, & Company had made ad-
vances in the shape of acceptances to the
consignors, which had been discounted b
the latter with the Clydesdale Ban
(Limited{; VI\JTPOH certain of the goods
shipped by William Galloway & Compan
Martin, Turner, & Company had made cas
advances.

After the suspension William Galloway &
Company and William Gardner & Compan
and the Clydesdale Bank a%plied to ﬁ
Anderson, who represented the bankrupts
and certain of their creditors, for the goods
consigned, as already mentioned, and after
some negotiations an agreement was arrived
at, which was embodied in certain letters.

With reference to the consignment by
William Gardner & Oompa,nf, the agree-
ment was contained in the following letter
written by Mr Cunninghame, the manager
of the bank, on March 5th, to Martin,
Turner, & Company:—*Gentlemen,—By
request, of Messrs William Gardner & Com-
pany, wholesale umbrella manufacturers,
Glasgow, we beg to state that, upon condi-
tion of your transferring to them or their
order the goods consigned by them through
you, so far as unsold, and the proceeds
of goods sold but not remitted for, we shall
not claim against you upon the bills drawn
against these consignments as enumerated
in the subjoined list, except to the effect of
recovering the remittances already in your
hands, or in transit.” The list referred to
contained 28 bills, together amounting to
£7964.

With regard to Willlam Galloway &
Company, the agreement was expressed in
the two following letters written by the
manager of the bank on March 6th to

Martin, Turner, & Company. The first
was in these terms:—* Gentlemen,—By re-
quest of Messrs William Galloway & Com-
pany, manufacturers, Glasgow, to whom
we discounted the under-mentioned bills
accepted by you, we beg to state that, on
condition of your handing over to the said
William Galloway & Company, or their
order, the goods, so far as unsold, consigned
through you to Martin, Dyce, & Company,
and against which these bills were drawn,
and the proceeds, whether in cash or pro-
missory-notes, of such consignments as
have been sold but not remitted for, we
shall not claim against you for the bills
referred to, except to the effect of recover-
ing the remittances already received by
you, or which are in course of transit
to you.” The bills referred to were ten in
number, and together amounted to £3740,

The second letter was in these terms:—
‘‘ Gentlemen,—With reference to goods
shipped through you by Messrs William
Galloway & Company, and upon which you
have yourselves given them cash advances,
we hereby undertake to account to you for
such proceeds of these goods as may reach
us through the hands of Messrs Ker, Bolton,
& Company, or whoever may transmit the
same tous. Youwill understand, however,
that this undertaking does not in any way
agf)ly to goods or proceeds thereof applic-
able to_bills current between you ‘and
Messrs William Galloway & Company dis-
counted by us. P.S.—-The goods against
which you have made cash advances are
described b youas follows”—[Here followed
a list of shipments, the total values set
against which were £614].

On 7th March the estates of Martin,
Turner, & Company and Martin, Dyce, &
Company were sequestrated by the Sheriff
of Lanarkshire, and on 19th March Mr
Anderson was appointed trustee on the
sequestrated estates.

The trustee Mr Anderson obtained pos-
session of the bankrupts’ assets in this
country, Singapore, Batavia, and Soura-
baya, but was unable to obtain possession
of the assets so far as situated in Manila
and Tlo Ilo, as the creditors in these places
appointed local liquidators and took pos-
session of the assets, which they refused to
give up.

After the sequestration the goods con-
signed, so far as unsold, in the possession of
any of the foreign branches, were trans-
ferred by Martin, Dyce, & Company to
Messrs Ker, Bolton, & Company, a firm
which had been chosen to act as agents for
the consignors abroad, and the proceeds of
these goods, as they were realised, were
transmitted by this latter firm to the bank.
The amount of remittances in transit at
the date of suspension, and dealers’ bills
received specially in_ payment of goods,
were also transferred to the consignors,
and received by the bank. On the other
hand, the proceeds of the consigned goods
which had been sold prior to the suspension
of payment were not handed over to the
bank, as these were found to be mixed with
the general funds of the bankrupts either at
home or abroad, viz., to the extent of £1562,
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9s. 6d. with the funds of Martin, Turner, &
Company at home, and £967, 19s. 2d. with
the funds of Martin, Dyce, & Company at
Singapore and Batavia.
essrs Gardner & Company and Messrs
Galloway & Company claimed in the liqui-
dation carried on in Manila and Ilo Ilo, and
were allowed to rank for the amount of the
roceeds of goods consigned to Martin,
Byce, & Company at Manila and Ilo Ilo,
and sold but not remitted for at the date of
suspension of payment. Upon these rank-
ings dividends of 40 per cent. were paid,
which, after deduction of Messrs Ker &
Company’s commission, yielded to Messrs
Gardner & Company £1015, 1s. 8d., and to
Messrs Galloway & Company £738, 2s. 4d.,
and were handed by them to the Clydes-
dale Bank.

The Olydesdale Bank lodged claims in
the sequestration carried on at home for
£4792, 4s. 10d. and £1982, 3s. 11d., bein(g1 the
entire amount of the bills discounted by
them, less the value of the unsold goods
handed over, and any cash or bills received
from the trustee or the consignors, with
the exception of the dividends received by
the latter in Manila and handed to the
bank, but these claims were rejected by the
trustee in tofo, in respect of the agreement
embodied in the letters above quoted.

The Clydesdale Bank then appealed to
the Sheriff against the deliverance of the
trustee. The bank referred to the letters
of 5th and 6th March above quoted, and
averred—‘The proceeds of goods sold but
not remitted for, and the remittances in
the hands of the bankrupts or in transit
at the date of the said letters, were never
paid over to the appellants, and the present
claim is made to the effect of recovering
the amount of these preferably out of the
sequestrated estates.”

The trustee also founded on these letters
as containing an agreement on the part of
the bank not to seek a ranking on the
bankrupts’ estates, and he further founded
on the fact that the bank had received the
amount of the dividends obtained by Messrs
Galloway & Company and Gardner & Com-
pany from the Manila liquidation.

The bank pleaded—*(2) The remittances in
the hands of the bankrupts or in transit,
and the proceeds of goods sold but not
remitted for at the date of the letters
founded upon, not having been recovered
by the appellants, the respondents’ deliver-
ances are not well founded, and ought to be
recalled. (3) The appellants being willing
to account for proceeds of goods on which
the bankrupts had made cash advances, the
present a’Ppeal ought to be allowed with
expenses.

he trustee pleaded—‘(2) The appellants
having received delivery of the unsold
goods, and also payment of the proceeds
of goods sold obtained by the respondent,
all in terms of the agreement expressed in
said letters, are not entitled to be ranked for
the advance bills founded on. (3) Separatim
—The appellants having illegally obtained
ayments or preferences abroad, after the
ga,te of the sequestration, out of the bank-
rupts’ estate or effects, which were carried

by the respondent’s act and warrant, are
bound to communicate and assign to the
trustee such payments or preferences, ob-
tained or to be obtained, before they can
be ranked to any extent or draw any
dividend out of the funds in the trustee’s
hands. (4) In any case, the appellants were
not entitled to be ranked for more than the
proceeds of sold goods not handed over to
the consignors or the appellants; and as the
amount already receiveg by the appellants
out of the Manila portion of the estate
exceeds the dividends which they would
have obtained if ranked in the sequestra-
tion, they are not entitled to be ranked
thereon, at least until the other ordinary
creditors draw an equal amount from the
sequestration funds.”

From the proof in the action, in addition
to the facts already stated, the following
facts a.g eared—For a number of years the
firms o illiam Galloway & Company and
William Gardner & Company had been in
the custom of sending through Martin,
Turner, & Company goods to Martin, Dyce,
& Company for sale abroad, Martin, Turner,
& Company and Martin, Dyce, & Company
guaranteeing the solvency of purchasers.
In some cases Martin, Turner, & Company
made cash advances on the goods, but
usually bills were drawn by the consigning
firms on Martin, Turner, & Company for a
considerable proportion of the value of the

oods consigned, and discounted with the

lydesdale Bank. With regard to remit-
tances, the practice was for Martin, Dyce,
& Company to make telegraphic transfers
to Martin, Turner, & Company of slump
amounts and follow them up by letters
giving details of the remittances for the
purpose of division among the various
parties on behalf of whom the remittances
were made. But even when these arrived
the funds in question were not at once
distributed. henever the telegraphic
transfers were made, the funds were paid
into Martin, Turner, & Company’s bank
account and mixed with their general
funds; and in many cases they were not
paid over on the arrival of the letters, as
they were retained to meet the bills
drawn against them. Any surplus re-
maining after the bills had been paid
was handed over to the consignors.
In Manila the liquidators, while allowing
Gardner & Company and Galloway & Com-
Fany the ranking already mentioned, re-
used to sustain any claim in respect of
remittances sent by Martin, Dyce, & Com-
pany to Martin, Turner, & Company. On
certain of the goods, for the value of which
Gardner & Company and Galloway & Com-
any were ranked in Manila, Martin, Turner,
EE Company had made cash advances to the
extent of £234,

The Manila liguidation having only paid
a portion of their claims, Messrs Gardner &
Company and Messrs Galloway & Company
claimed In the sequestration carried on at
home, but their claims were rejected by the
trustee, because they refused to give up to
him the dividends obtained by them in
Manila.

On 11th May 1883 the Sheriff-Substitute
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(ERSKINE MURRAY) 1'?ronounced the follow- | Galloway & Company, and those of Martin,
ing interlocutor:—*‘For thereasonsassigned | Turner, & Company, till they had got
in the note annexed hereto, recals the de- | twenty shillings in the pound. But practi-
liverance of the respondent Anderson, Mar- | cally they might have had much difficulty

tin, Turner, & Company’s trustee, in so far
as it absolutely rejects the claim of the ap-
pellants the C?,ydesdale Bank ; but sustains
the same in so far as it is to the effect that
the proper basis of settlement between the
arties was, and still is, the agreement em-
odied in the letters of 5th and 6th March
1884 (quoted in his minute), however it may
have been affected by the disturbing action
of third parties; and that the object should
be, in dealing with such matters as have
been so affected, to bring about a result as
nearly as may be the same as would have
existed had such action never taken place:
Finds (1) the appellants entitled to a rank-
ing under their bills to the extent of the
remittances received by the bankrupts on
behalf of Messrs Galloway & Company and
Gardner & Company, and not accounted
for by them or the respondent to Messrs
Galloway and Messrs Gardner or the Clydes-
dale Bank, being £1562, 9s. 6d., plus a rank-
ing for £967, 19s. 2d., being a sum held for
Gardner & Company and Galloway & Com-
any by Martin, Turner, and Company’s
gingapore and Batavia branches, all whose
assets were subsequently received by re-
spondent, and which must therefore be held
to be in the same position as the previous
remittances: Finds (2) that in settlement
therespondent will be entitled to set against
any dividend to be paid by him under the
above ranking the dividends received by
the bank in respect of claims made by
Gardner & Company and Galloway & Com-
pany at Manila, for the prices received for
oods on which Martin, Turner, & Company
ad themselves made the £234 of advances
referred to in the second letter of 9th March
1884 : Finds (8) that the respondent is not in
the circumstances entitled to demand thab
the appellants shall give up to him as a
condition of a ranking the other dividends
received by Gardner & Company and Gal-
loway & Company out of the Manila estate
in respect of claims which only referred to
the Manila estate: Finds no expenses due
to or by either party, and decerns.

“NOfe— v v v v e A number of ques-
tions are thus raised :—

“]. What was the position of parties,
apart from bankruptcy and the agreements
at all? As to this, it is clear that Martin,
Turner, & Company, being simply del cred-
ere agents, were bound to pay over to
Gardner & Galloway the prices received for
their goods, and not to mix them up with
their own funds at all. Any such mixin
was an improper act on their part, thougl%
as long as they remained solvent it was a
matter of no importance. But they were
not purchasers from Gardner or Galloway
at all. When they received the prices the
received them at the hands of Gardner
Company and Galloway & Company.

¢2, What was the effect of aniruptcy
apart from the agreements? As to this, it
is also clear that the bank, as holders of the
bills, were entitled to claim for them both
on the estates of Gardner & Company and

in getting possession of the unsold goods,
&c., unless their way had been made easy
by means of the agreement. And further,
the bankruptcy undoubtedly made those
funds of Gardner & Company and Galloway
& Company, which Martin, Turner, & Com-
pany and Martin, Dyce, & Company had so
mixed with their own funds as to be no
longer distinguishable assets of the general
estate, and not preferentially claimable by
Gardner & Company and Galloway & Com-
gany. ‘Whatever faults Martin, Turner, &
ompany and Martin, Dyce, & Company
may have committed in mixing them up,
the fact remains that they are mixed, and
therefore all creditors alike had an equal
claim on them along with the other assets.

*3, What would have been the result
under the agreement, had the Manila com-
plication not taken place? What was the
rgsult, in fact, that was contemplated at the
time of the agreement? The bank would
have got, whether from the East or from
the trustee, the Eroceeds of the goods
against which the bills discounted by them
had been granted, whether sold or unsold
at the date of sequestration, except in so far
as these proceeds had been already remitted
and were mixed up with the funds of Martin,
Turner, & Company; while a difficulty,
ha,rdlg' contemplated under the agreement,
would have arisen as regards funds mixed
up in the colonies with Martin, Dyce, &
Comgany’s other funds, The reason of this
not being contemplated was possibly, in
part, the fact that though the agreement
contained in the letters was made on the
very eve of sequestration, sequestration had
not, yet taken place, and therefore Martin,
Turner, & Company’s obligation as yet
remained intact, not merely to pay over
moneys which had been kept apart but to
separate those that had been mixed. The
Sheriff-Substitute considers that as the
trustee would have been unable to give up
funds which had been mixed up with Martin,
Turner, & Comgan ’s and Martin, Dyce,
and Company’s funds, whether at home or
abroad, these funds, when so mixed abroad,
would have fallen to be dealt with, under
the letters, in precisely the same way as
they would have fallen to be dealt with had
they been mixed up after remittance home;
that is, the bank would be entitled to claim
for them (under the bills)in the same way
as it would be entitled to claim for the
remittances mixed up at home.

“The point arises whether under the
agreement the bank’s claim upon the bills
would have been (1) a preferential one for
the whole amount of the remittances and
mixed funds; or (2) a claim for aranking to
the extent of the remittances and mixed
funds; or (3) a claim for the total amount
of the bills, on which however, they could
not recover more than the total amount of
the remittances and mixed funds, The
second view, on the whole, seems preferable,
It must be remembered that at the date of
the agreements, as above remarked, though
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Martin, Turner, & Company were on the eve
of sequestration, they werenot sequestrated ;
and so the agreements must be read on that
footing. A claim on a firm for a certain
amount doesnotnecessarily imply more than
a claim to rank for that amount if the firm is
thereafter sequestrated. If the firm had
been already sequestrated, the word might
be interpreted to mean a claim in bank-
ruptcy ; but that was not the case. The
only exception to this would have been the
case of remittances in transit, These, as
not mixed with Martin, Turner, & Com-
pany’s funds were separable, and might be
the subject of a preferential claim. As a
matter of fact the trustee has acknowledged
this by paying them over in full to the bank
under tﬂe agreement.

** As regards the effect of the second letter

anted by the bank’s manager on 6th

arch, by which the bank agreed to account
to Martin, Turner, & Company for the pro-
ceeds of goods shipped by Galloway & Com-
pany on which Martin, Turner, & Company
themselves had made advances, which pro-
ceeds might reach them through Ker,
Bolton, & Company, one or other of two
results might have occurred had the Manila
complication not taken place. Either the
said proceeds, if not mixed with Martin,
Dyce, & Company’s other assets, would
have been sent by Ker, Bolton, & Company
to the bank, which would then have been
accountable for them to the trustee under
this letter; or, if mixed already, they would
not have been paid to the bank, nor would
the bank have been accountable for them,
as the trustee would have got them along
with Martin, Dyce, & Company's other
assets.

¢4, What was the necessary difference
owing to the Manila complication between
the condition of things in consequence aris-
ing, and that which would have existed had
it been possible to carry out entirely the
original agreement?

“It will be observed that by what
happened at Manila the trustee was ren-
dered unable to fulfil his engagements that
the proceeds of goods sold but not remitted
should be handed over to Galloway & Com-
pany and Gardner & Company, so far as
regarded Manila and Ilo Ilo. No doubt it is
true that nearly the same result, irrespec-
tive of the Manila complication, would have
been brought about by the discovery that
the Manila and Ilo Ilo funds were, as a rule,
mixed in the same way as they had been
mixed at home, and were therefore not
transferable in toto. On the other hand,
the bank was rendered unable to hand
over to the trustee the proceeds of any of
the goods on which the £23¢ had been
advanced by Martin, Turner, & Company.

“5. In what way has the now existing
condition of things been varied by the sub-
sequent actings of parties?

“ When the trustee proved unable to get
hold of the Manila assets he not only sanc-
tioned but encouraged claims being made
at Manila by Gardner & Company and Gal-
loway & Company, very properly, because
such claims would necessarily relieve the
creditors at home. These claims were sus-
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tained by the Manila liquidators to the
goods unsold (preferentially), and for the
value of the goods sold in the Spanish
Colonies, of which the price had not been
remitted as an ordinary claim. But these
claims so sustained did not include any
goods, or the price of any goods, either at
bome or in any other place than in Manila
and Ilo Ilo. So they were by no means co-
extensive with the Kills held by the bank,
but only affected goods over which a por-
tion of the bills had been granted. On the
other hand, Gardner & Company and Gal-
loway & Company claimed at Manila and
drew dividends (which were handed over
through Ker & Company to the bank), in
respect of goods over which Martin, Turner,
& Company had made the advances re-
ferred to in the second letter of 6th March.

‘“In other respects the agreement under
the letters has been carried out by both
sides. The goods unsold were transferred
to Ker & Company or another firm on
behalf of Gardner & Company and Gal-
loway & Company, sold on their behalf,
and the Eroceeds transferred to the bank,
Dealers’ bills that had been sent home in
payment of goods sold were also handed
over to the bank. Even remittances in
transit were handed over to the bank by
the trustee.

“ Practically the result has been that
what would naturally have formed one
estate has been dealt with as two—the
estate of Martin, Dyce, & Company in the
Spanish Colonies, on the one hand, and the
estate of Martin, Turner, & Company at -
home, and that of Martin, Dyce, & Com-
pany other than in the Spanish Colonies,
on the other hand. On the former estate,
Gardner & Company and Galloway & Com-
gany have claimed 1n respect of goods sold

ut not remitted, and the dividends got on
their claims have been handed over to the
bank. On the latter estate under the agree-
ment, if it is still binding, the bank are
only entitled to claim in respect of the
remittances made to the home firm and
funds mixed abroad which are exactly in
the same position. Thus it will be seen
that if the bank are allowed to claim to the
above extent, they will not be as the
creditors would have been in the cases of
Stewart v. Auld, or the Banco de Portugal,
ranked twice in respect of the same debt,
or getting any funds whatever from two
sources connected with the estate in respect
of the same debt. They will have got
Gardner & Company and Galloway & Com-
pany’s dividend drawn out of the Manila
portion of the estate in respect of part of
the debt, the unremitted moneys, and will
have ranked at Glasgow in respect of re-
mitted moneys and funds mixed elsewhere
than at Manila, besides getting all unsold

oods and identifiable payments, such as

ealers’ bills or in transit.

6. Thus it seems that the effect of the
Manila complication has been that while in
all other matters the agreement contained
in the letters has been carried out, it has
been found impossible to carry it out in its
entirety as regards the Spanish Colonies,
owing to circumstances over which neither

NO, XXXII,
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arty had control. Does this, then, break
gown the agreement altogether, and nullify
it? On the whole, the Sheriff-Substitute is
unable to come to this conclusion. The
parties acted on it as far as they could, and
seem to have recognised it as binding, in
spite of what was done at Manila. If, then,
it is still binding, all that can be done is, as
near as may be, to bring out the same re-
sults. Itseemstothe Sheriff-Substitute that
the bank by accepting through Gardner and
Galloway the dividends received by these
firms from the Manila estate, are precluded
from claiming on the home estate in respect
of the same debt for which Gardners and
Galloways claimed at Manila. They try to
make out that these are entirely different
funds belonging to Gardners and Galloways.
But if the agreement is still binding, it
seems to the Sheriff-Substitute that their
acceptance of these funds seems to be equal
to a renunciation in favour of the estate of
any further claim in respect of the goods
and moneys on which these dividends were
given. On the other hand, it is contended
by the trustee in debate (though the con-
tention is inconsistent with his own deliver-
ance), that the acceptance by the bank of
these sums received by Gardner and Gal-
loway bars the bank from their claim in
toto, or at least renders it necessary that as
a condition of ranking at home they should
give up or credit Gardner and Galloway’s
Manila dividends. The point is one of con-
siderable difficulty. In the case of Stewart
v. Auld, July 10, 1851, 18 D. 1337, where
concurrent bankruptcy proceedings relative

to the same estate took place in Australia.

and Scotland, creditors who had ranked in
Australia for their whole debt, and drawn
dividends thereon, were not allowed to rank
again and get another dividend for the same
debt in the Scottish proceedings. In the
English case of the Banco de Portugal v.
Waddell, 16th March 1830, L.R., 5 App.
Cases, 161, creditors who had claimed and
drawn dividends on a foreign bankruptcy
of traders who had carried on business at
home and abroad, were held bound, before
‘receiving any dividend when they claimed
at home in respect of the same debt, to
deduct the dividends received abroad.

Manifestly such a rule is the only right and .

fair one for the interest of the creditors as
a whole. But between these cases and the
present there is, in the first place, the dis-
tinction that whereas in them the creditors
had already been ranked for the whole debt
abroad, in the present case the bank has
only come into possession of dividends
which were paid on part of the debt, which
does not in equity exclude the idea of a
ranking here for the rest of -the debt. In
the second place, it must be remembered
that the ban?{ cannot be considered to have
ranked directly on any part of the bankrupt
estate. No doubt the bank got from
Gardner & Company and Galloway & Com-
pany the dividends which these firms had
got out of the Manila part of the estate ; but
there is only an indirect and rather equit-
able than legal claim against the bank (as
distinguished from Gardner and Gallowa%),
for the refunding of these sums. If it be

held that the bank got these dividends
under the agreement, then it follows that
they got them just in place of the full prices
of goods which they were to have got under
the agreement. On the other hand, it must
be remembered than in equity Gardner &
Galloway, and the bank through them, had
a right not merely to demand all these
dividends, but the whole proceeds of the
goods in full, as Martin, Turner, & Com-
pany, who were only their agents, had no
ri%ht to a single penny of them; and the
other creditors, in getting dividends out of
any of these proceeds, are really getting
;p[‘ayment of debts due them by Martin,

urner, & Comgany out of funds which
ought to have been, and really were (had
they been distingnishable), funds of Gardner
& Company’s and Galloway & Company’s,
and not Martin, Turner, & Company’s at
all. The equity, therefore, against the
bank’s having to give up the sums which
the two firms received as dividends seems,
therefore, to balance entirely the equity in
favour of the bank’s having to give them
up before getting a ranking for the re-
mainder of the debt, the portion contem-
plated by the agreement as still claimable
under the bills. But in the third place, it
must be remembered that the trustee’s de-
liverance is on the footing that the agree-
ment is still good and binding. He can-
not take up the opposite ground that
it is null and ineffectual, and that parties
must be held to their strict rights
under the bankruptcy law, and that there-
fore, as in the case of Stewart, the bank’s
claim falls to be repelled in consequence
of the previous ranking., This would
be practically not to sustain but to upset
his own judgment. On the other hand, to
admit the claim to the extent contemplated
in the agreement, subject, however, to the
condition that the bank should first deduct
all dividends received by Gardner & Com-
pany and Galloway & Company at Manila,
would, it seems to the Sheriff-Substitute,
be also contrary to the spirit of the agree-
ment on which the trustee founds, For
were those dividends to be deducted the
bank would not under the agreement be
%ettin anything in respect of what may

e called the Spanish part of the debt at
all.  On the whole, therefore, for the above
three reasons, the Sheriff-Substitute con-
siders that he cannot compel the bank to
throw into the general fund the sums re-
ceived by them from Gardner & Company
and Galloway & Company which these firms
drew as dividends at%lanila.

“An exception of course falls to be made
in respect of the sums received by the bank
out of the dividends drawn by Gardner &
Com}iany and Galloway & Company at
Manila in respect of goods on which Martin,
Turner, & Company themselves had made
the £234 of advances. Under the spirit of
the agreement they were bound to hand
over these sums to the trustee, and there
is no_counterbalancing equity to justify
them in retaining them.

. “It seems therefore to the Sheriff-Sub-
stitute that on the above footing the agree-
ment is still standing. The trusteeis bound
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to rank the bank as on an ordinary claim
under their bills for the amount of the
remittances, being £1562, 9s. 6d., plus the
proceeds of goods falling under the bank’s
bills mixed up with Martin, Dyce, & Com-
pany’s funds, other than those at Manila
and Ilo Ilo, amounting to £967, 19s. 2d., as
stated in the joint minute.

“On the other hand, the trustee will be
entitled to credit, as against any dividend
due under the above ranking, for the divi-
dends received by Gardner & Company and
Galloway & Company, and transferred b,
them to the bank, on the goods for whic
Martin, Turner, & Company’s advances of
£234 were made.

“In the divided result which has been
arrived at neither party seems to be entitled
to expenses,”

Both parties appealed to the Court of
Session. -

Thereafter the bank amended their record
and claim as follows—(1) They claimed not
an ordinary but a preferable ranking for
the amount of the claim as lodged. (2)
They lodged a new affidavit and claim- for
the whole amount of the bills without
deducting the proceeds of the goods sold
which were received by them. .

The trustee in answer denied the right of
the bank to the preferable ranking claimed,
but in the event of it being held that he
had failed to implement the conditions
specified in the letters gquoted above, he
offered to give the bank an ordinary rank-
ing for the balance still due under the bills,
only, however, on condition -that they paid
over to him the dividends they received
from Manila.

Argued for the Clydesdale Bank—The
bank were clearly entitled on the letters to
the preferential ranking claimed. At the
date of the letters neither Mr Anderson nor
the bank could tell how the realisation of
the goods sold abroad would turn out, and
this introduced an element of transaction
or compromise, and thus the preference
conferred could not be termed an illegal
preference. The agreement, looking to the
time at which it was written, was neither
ultra vires of a solvent firm to enter into
nor ultra vires of the trustee to implement.
The trustee recognised the letters, his de-
liverance being on the footing that they
were binding. It was no good answer; if
the agreement stood, to say that the pro-
ceeds of goods sold prior to the date of the
letters had been mixed with the bankrupts’
general bank account, for that general
account showed a balance, Further, the
moneys could be distinguished—Macadam
v. Martin’s Trustee, November 5, 1872, 11
Macph. 82. With regard to the Manila
liquidation, what was recovered there was
only the goods unsold, and a ranking on the
proceeds of the goods sold, which distin-

ished the present from the case of

tewart v. Auld, July 10, 1851, 13 D, 1337,
Besides, the bank recovered no dividend
directly in Manila. What was there re-
covered was recovered by Gardner & Com-
pany and Galloway & Company. The bank
was therefore under no obligation to hand
over these dividends to the trustee. If the

letters were set aside, the bank were entitled
at common law to a ranking for the full
amount of the bills, without any deduction
in respect of securities or part payments
elsewhere, provided they got no more than
20s, in the pound. The bank was not bound
to hand over the Manila dividends—Gibbs v.
fgt@gé{t) Linen Company, June 23, 1875,

Argued for the trustee—The bank’s con-
struction of the letters was erroneous,
“ Proceeds of goods” meant extant prices,
not prices of goods sold, whether mixed
with the general funds of Martin, Turner,
& Compan‘%’%nd Martin, Dyce, & Company
or not. en an agent mixed up the
prices of his principal’s goods with his own
assets, the principal could only rank after
bankruptcy if the money was earmarked,
and the Court could not unmix the funds
unless (1) it was shown to have been the
agent’s duty to keep the funds separate, as
in Macadam’s case, (2}it was de facto pos-
sible. Neither of these conditions was
present here—Bell’s Comm. i. 284, 285 (7th
ed.). The letters did not supersede the
ordinary methods of bankruptcy law; all
that they did was tofacilitate those methods,
and the trustee’s construction has the ad-
vantage of agreeing with the common law
rules for ranking creditors. If, however,
the bank’s construction were sound, the
effect was to give the bank an illegal pre-
ference. Such an agreement could not bind
the trustee, and the bank must fall back on
its common law rights. But for the events
which had occurred in Manila the bank
would have been entitled to rank for the
full amount of the bills. These events,
however, made all the difference. The real
claimants in Manila were the bank, who
made use of the names of the consignors of
the goods as the only way of obtaining the
proceeds of goods in Manila, for the trus-
tee’s lien precluded independent action by
the holders of the bills, For the dividends -
so obtained the bank must account before
claiming in the sequestration. The fact
that the bank’s claim in Manila was only
for a part of their debt did not take the
case out of the rule of international law,
that if a creditor got into his hands funds
of the bankrupt in a foreign country he
could not take advantage of a home seques-
tration unless he brought in the funds so
obtained — Bell’'s Comm. ii, 376 (7th ed.);
Westlake’s Priv. Inter. Law, pp. 147-151;
Banco de Portugal v. Waddell, March 16,
1880, L.R., 5 App. Cas. 161; Wilson, April 18,
1872, L.R., 7 Chan. App. 490. As the bank
had obtained in Manilp more than if they
had been ranked for their whole debt at
home, they were entitled to nothing more.

At advising—

Lorp SHAND—The, points to be deter-
mined in this case are (1st) for what amount
are the appellants, The Clydesdale Bank,
Limited, entitled to be ranked on the
sequestrated estates of the firm of Martin,
Turner, & Company, in respect of a number
of bills which were accepted by that firm
and afterwards discounted by the bank,
who now claim as the holders of these



500

The Scottish Law Reporter—Vol. XX VII. [ ClydeialeBr. v Anderson

Mar. 11, 18g0.

acceptances ; and (2nd) whether it ought to
be made a condition of any ranking by the
bank that they should, in the first instance,
pay over to the sequestrated estate certain
sums obtained under a ranking in the ligui-
dation of part of the bankrupts’ estate situ-
ated in Manila, and which were remitted to
the bank in the circumstances to be after-
wards mentioned.

On the 20th of February 1884 Messrs
Martin, Turner, & Company suspended pay-
ment. On 7th March thereafter the estates
of the copartnership and of the individual
partners were sequestrated under the Bank-
rupt Statute. Two days before the seques-
tration, viz., on 5th March 1884, the bank
made an arrangement with Mr Anderson,
who was then acting for the bankrupts and
for certain of their creditors, with reference
to such of the bills in the bank’s hands as
they had acquired from the drawers Messrs
William Gardner & Company, Glasgow.
That arrangement is embodied in a letter
by Mr Cuningham, the general manager of
the bank, ad%ressed to Martin, Turner, &
Company, dated 5th March, and quoted on
the record (Cond. 5). On the following day
a similar arrangement, embodied in two
letters by Mr Cunislélﬁh&m to the bankrupts,
dated 6th March 1884, was made with refer-
ence to the remaining bills, which form the
subject of the bank’s claim, and which the

bank had acquired from Messrs William
Galloway & Company, Glasgow, the
drawers.

The arrangements embodied in these
letters were entered into in the following
circamstances—Messrs Martin, Turner, &
Company, besides carrying on business in
Glasgow, had also carried on business under
the firm of Martin, Dyce, & Company in
Batavia, Sourabaya, Singapore, Manila, and
Ilo Tlo—the partners of both firms being the
same—and for sometime before the bank-
ruptcy of Martin, Turner, & Company
Messrs Gardner & Company and Galloway
& Company had been in use to consign
goods to them for shipment to their foreign
houses at each of the places now mentioned
for realisation and return. The proceeds
of the goods when sold and remitted to
Martin, Turner, & Company were payable
to the shippers, but under deduction of
expenses, commissions, and advances. On
the shipment of each parcel of goods it was
the custom of Martin, Turner, & Company
to grant their acceptances for a considerable
proportion of the invoiced value of the
goods, and in some cases to give advances
in cash, and when the stoppage of the firm
occurred a considerable number of trans-
actions of this kind were unsettled. The
acceptances which Gardner & Compang and
Galloway & Companyhad received had been,
as already stated, discounted by them with
the Clydesdale Bank. Certain quantities of
the goods had been sold, and remittances
on account of the prices of a part of these
had been received by Martin, Turner, &
Company from their foreign houses. Part
of the prices, small in amount, was in the
course of transit to this country, and part
of the prices realised was still in the hands
of the foreign houses unremitted. A large

quantity of goods were still unsold in the
hands of the firms abroad, and the value of
these was considerable.

The bank and their customers Gardner
& Company and Galloway & Company,
on the occurrence of the bankruptey
of Martin, Turner, & Company, became
anxious to make some arrangement by
which these firms should acquire or resurne
the control of the goods which they had sent
abroad for sale in so far as these were still
unsold. This object they could not attain
without the consent of Martin, Turner, &
Company. That firm having made large
advances on the security of the goods, were
of course entitled to retain them and have
them sold to recoup the advances, unless
their acceptances were either cancelled or
it was at least arranged that they should
receive credit towards payment of the
acceptances for the sums which might be
realised from the goods, which practically
they held in pledge, in the hands of their
foreign houses. If Messrs Gardner & Com-
Ean and Galloway & Company had still

eld the bills, the bankrupts would have
been entitled, as a condition of parting with
the control of the goods, to require that the
bills should be cancelled and given up. The
bills represented advances on security, and
if the parties desired to get back the security
they could only do so by giving up the
acceptances. Theshippers, though drawers
of the bills; were themselves bound to pay
any deficiency between the amounts realised
for the goods and the relative accept-
ances. :

Fhe bills, however, had got into the hands
of the bank as onerous purchasers, and the
bank were in this different position, that
they were entitled to demang payment of
the bills from the acceptors even if the
goods when realised fell sgort of theamounts
in the acceptances. In a question between
the bankrupt firm and the bank, the firm
could only maintain their right to retain
the goods for realisation in order that the
proceeds should come into their own hands
to be applied, so far as these proceeds would
go, in meeting the bank’s claims on the
acceptances.

In this state of matters the arrange-
ment made between the parties in re-
gard to Gardner & Com any’s goods
was expressed in the foﬁ)owmg letter
(Cond. 5)—*By request of Messrs William
Gardner & Comgany, wholesale umbrella
manufacturers, Glasgow, we beg to state
that upon condition of your transferring to
them or their order the goods consigned by
them through you, so far as unsold, and the
proceeds of goods sold but not remitted for,
we shall not claim against you upon the
bills drawn against these consignments as
enumerated in the subjoined list, except to
the effect of recovering the remittances
already in your hands or in transit.” The
list above referred to contained twenty-
eight bills, amounting in cumulo to £7964.

A similar letter passed between the parties
on the following day in regard to the goods
of Galloway & Company, and as in that
case the insolvent firm had made certain
cash advances on goods shipped by Gallo-
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way & Company, a further letter was
granted. The first of these letters is sub-
stantially in the terms already quoted. The
bills referred to in that letter were ten in
number, and amounted in cumulo to £3740.
The second of the two letters is as follows—
““ With reference to goods shipped through
you by Messrs William Galloway & Com-
pany, and upon which you have yourselves
given them cash advances, we hereby under-
take to account to you for such proceeds of
these goods as may reach us through the
hands of Messrs Ker, Bolton, & Company,
or whoever may transmit the same to
us. . . . The goods against which you have
made cash advances are described by fyou as
follows,”—and there follows a list of ship-
ments, the total values set against which
are £614.

In regard to all of these letters it must be
observed that if and in so far as the
arrangements which the letters embodied
could be regarded as of the nature of pre-
ferences in any way given to the bank or
to Gardner & Company and Galloway &
Company—that is, could be regarded as
giving to them without due consideration
any rights of value which they would not
have acquired otherwise under the seques-
tration issued on the following day—these
arrangements would be ineffectual, for
although Mr Anderson, who was then act-
ing for the bankrupts and certain of the
creditors, was himself appointed trustee in
the sequestration, he of course then came
to rePresent the whole body of the bank-
rupts’ creditors, with the right and duty of
challenging any arrangement which gave a
preference or undue advantage to any credi-
tor on the eve of sequestration, even though
he had been himself a party to the arrange-
ment.

The effect of the letters by the bank’s
manager has formed the subject of much
discussion both in the Sheriff Court and in
the argument of the parties on their respec-
tive appeals to this Court. Both parties
have maintained that the arrangements
recorded in the letters support their respec-
tive contentions in regard to the bank’s
claims. It appears to me that in the cir-
cumstances which have occurred since these
letters were granted the agreement or
obligation which they embody has mno
material bearing on the judgment of the
questions in dispute. The true importance
of the letters, I think, now lies in this, that
they account clearly for the actings of the
parties in regard to the transfer and obliga-
tion of the goods abroad, and the remittances
of so much of the prices as were in transit,
and were afterwards received in this
country, and explain the footing on which
these actings took place. The legal rights
of the parties, as these must now be deter-
mined, having in view the actings which
took place, must, I think, depend not upon
the special terms of the agreement or obli-
gation which the letters contain, but upon
the rules or principles to be applied in the
bankruptcy “in consequence of Martin,
Turner, & Company having consented, at
the intervention and request of the bank,
as holders of the bills, to allow Gardner &

Company and Galloway & Company to
realise the goods which the bankrul;)ts{eld
as security to cover their acceptances,

The letters themselves bear to be written
at the request of Garduner & Company and
Galloway & Company respectively, and
there is no doubt that the bank had the
authority of both firms for intervening as
they did. The only undertaking which the
letters contain is one by the bank, and that
undertaking or obligation is made subject
to a condition. The stipulation is that
upon condition of the bankrupts’ trans-
ferring to Gardner & Company or their
order, and Galloway & Company or their
order, (1) the goods so far as unsold in the
hands of the foreign houses, and (2) the
proceeds of goods sold but for which the
remittances had not been sent home, the
bank undertook that they should not claim
against the bankrupts upon the bills drawn
aﬁainst the consignments ‘““except to the
effect of recovering the remittances already
in your” (the bankrupts) ‘“hands or in
transit.” The obligation is one the effect
of which was to limit the bank’s claim in
the sequestration; but the limitation of
the claim was only to be made if the two
conditions were fulfilled, viz., that Gardner
& Company and Galloway & Company
should at once acquire the control of their
goods abroad so far as unsold, and that
they should also have transferred to them
the prices or proceeds of the goods which
had been sold but not remitted.

It appears to me to be pretty clear that
both parties to this arrangement proceeded
upon the view that as the whole of Martin,
Turner, & Company’stransactions were those
of agents only, who had themselves no pro-
perty in the goods consigned, not only would
the unsold goods admit at once of identifica-
tion and of being handed over, but that the
Erices of goods sold but not remitted would

e still extant, entered in a separate agency
account in the books of the foreign houses,
and laid aside and ear-marked so as to be at
once separable from the general funds of
those houses, in which case the legal right
of the shippers of the goods would have en-
titled them to have the prices of their goods
so specially laid aside and kept separate
from the 'general funds of the Eouses paid
over to them. Had this turned out to be
the fact, there would have been no difficulty
in carrying out the arrangement intended
to be embodied in the bank’s letters, and it
could not have been said that any prefer-
ence would have been thereby given to the
bank, or to Gardner & Company and Gallo-
way & Company. But the fact turned out
to be otherwise. Messrs Gardner & Com-
pany and Galloway & Company no doubt
obtained possession of the whole of the
goods so far as unsold through their new
agents, who acted also so far in the interest
of the bank in making remittances direct]
to them. The proceeds have been realised,
and under the arrangement which they
made with the bank were remitted directly
to the bank. But they were unable to ob-
tain the prices of the goods sold but not
remitted in the hands of the foreign houses,
because these funds had not been kept on
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any separate account but had gone into
the general funds of the different houses.
After the bankruptcy, therefore, the only
claim that could be maintained was for a
ranking on the general estate, and not for
ayment preferentially of a fund set aside
gy the bankrupts’ foreign firms as belonging
specially to the consigners of the goods.

The result of this was, that while on the
one hand the bankrupts fulfilled one of the
conditions expressed in the bank’s letters,
viz., the transfer of the goods still ex-
tant, neither they nor the trustee in
the sequestration were able to fulfil the
other condition, viz., to pay over the pro-
ceeds of goods which had been sold but not
remitted for. In this state of matters it
follows that the obligation upon the bank
to restrict their claim cannot be held to
arise expressly under the terms of these
letters; and therefore it is that, as I have
already said in my opinion, the letters
have not in this question the force of obli-
gation, although the terms in which they
are expressed, and the actings of the parties
following on them, have an important
bearing on the legal rights of the parties on
the question as to the extent to which the
bank is entitled now to be ranked on the
bills which they hold. I think it right to
observe in passing, although it is not neces-
sary in the circumstances to decide the
question, that if the words at the close of
the bank’s letters, ‘“We shall not claim
against you upon the bills drawn against
these consignments . . except to the
effect of recovering remittances already
in your hands or in transit,” could be held
to mean that the bank -—notwithstanding
of their having induced the bankrupts to

art with the goods which they held in the
Ea.nds of their foreign firms as a cover for
the bills, and of the bank having in this
way obtained the proceeds of sale—should
still be entitled to rank wupon the full
amount of these bills “to the effect of
recovering remittances already in your
hands or in transit.” I should hold that
this would have been giving the bank a

reference which could not be maintained.

t appears to me to be clear that in so far
as the bank acquired from the bankrupts a
right to take possession of goods which
they held as a security for the bills, the
bank could only obtain that right on the
condition of crediting the prices of goods
received in reduction of the amounts of the
bills, and ranking only for the balance. It
may be that this was really the intention
of parties, but if so, the expression used
was certainly not well chosen.

The bank in the Court below maintained
that they were entitled to an ordinary
ranking in terms of their affidavit and
claim, and their claim was framed on the
footing that on the one hand they debit
the bankrupt estate with the amount of
the different acceptances held by them,
and on the other credit the whole of the
sums received on account of goods of

- Gardner & Co. and Galloway & Co. sold
after the arrangement of 5th March 1884,
as well as certain small sums received from
the trustee in the sequestration as the pro-

ceeds of goods sold which were in transit
when that arrangement was made. These
sums having, it appears, been earmarked as
the proceeds of particular goods, were kept
separate from the general bankrupt estate
and handed to the bank. It is explained
by Mr Harvie, the bank’s secretary, in his
evidence, that ‘“‘in some cases the money
that came home was sufficient to pay the
bill, and in those cases the bill does not
appear in our claim at all.”

At the close of the argument on the
appeal the bank amended their record
and claim. In the first instance they there
claimed not an ordinary ranking but a pre-
ferable ranking for the amount of their
claim as lodged with the trustee. There-
after they lodged a new affidavit and claim
in which they claim to have a ranking for
the whole amount of their bills without
crediting the proceeds of the goods sold and
received by them.

The trustee, on the other hand, maintained
in the first place that there is no legal
ground on which this last amended clatin
can possibly be sustained ; secondly, that
there is equally no ground for any prefer-
able ranking, and that to whatever extent,
if any, the appellants’ claim can be main-
tained it should be to an ordinary ranking
only; but thirdly, that the claim is alto-
gether excluded — (first) because of the
arrangement embodied in the letters of 5th
and 6th March 1884, and (second), because
the bank refuses to hand over to the trus-
tee in the sequestration a considerable sum
which was received in Manila under the
liquidation there of the foreign firms on
account of the prices of goods of Gardner
& Company and Galloway & Company,
which had been received by the foreign
firms but not remitted to this country—
the trustee maintaining that it is a con-
dition of the bank’s right to rank that
they should communicate to the bankrupt
estate the benefit which they received by
the remittance to them of the Manila
dividends.

The Sheriff-Substitute in disposing of the
bank’s original claim has sustained it in
Eart only. His Lordship has held that the

ank is entitled to rank on the bills (1) in
respect of the sums which had been re-
ceived by the bankrupts in this country
as the proceeds of goods remitted but not

aid over to Gardner & Company and
ralloway & Company, and (2) in respect
of the proceeds of goods belonging to those
firms which had been sold by the bank-
rupt’s houses at Singapore and Batavia,
but which had not been remitted to this
country. He has disallowed the claim
quoad ultra, and so has not held the bank
bound to give credit for the surns received
on account of the goods sold since the
bankruptey, exceﬁting the sums received
for goods on which the bankrupts had
made cash advances to the extent of £234,
as to which the bank’s obligation in the
letter specially referring to these goods
is most comprehensive.

I am of opinion that the bank’s claim
as originally presented was framed in ac-
cordance with sound principle, and that
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that claim ought in substance to be sus-
tained. It may be that the figures are
quite accurate, and in accordance with the
view I am now about to state, and if so,
then I think the trustee’s deliverance and
the Sheriff-Substitute’s judgment should
be recalled and a remit made to the trus-
tee to sustain the claim made. But the
" parties may desire to be heard in regard to
the precise details of the figures if they
should not agree as to the amount. It
agpears to me that the bank as the holders
of the bankrupts’ acceptances are entitled
to rank for the amount of these, but only
under deduction of all sums which they
have received as the proceeds of the goods
of Gardner & Company and Galloway &
Company, which the bankrupts and Mr
Anderson as representing them agreed to
transfer to Gardner & Company and Gallo-
way & Company on the 5th and 6th of
March 1884. pI am of opinion that there is
no ground either for giving the bank a
preferable claim over the bankrupts’ estate
to any extent, or for sustaining their new
claim, which does not credit the proceeds of
the goods sold after the bankruptcy; and
finally, I am of opinion, for the reasons to be
immediately stated, that the bank is not
bound to communicate to the sequestrated
estates the dividends which were received
from Manila in respect of the goods which
had been sold before the bankruptcy, but
for which remittances had not been made
to this country.

One thing appears to me to be abundantly
clear, and that is, that the bank cannot take
benefit from the prices of goods which
they, as holders of the bankrupts’ accept-
ances, induced the bankrupts to part with
or transfer to Gardner & Company and
Galloway & Comgany on the eve of bank-
ruptey in order that these prices should be
remitted to them, without giving credit
for these prices to the bankrupt estate in
reduction of the bills on which they now
seek to rank. The bankrupts had a good
title to these goods as a security against their
liability on the bills, and had possession of
the goods in pledge at the time of their
declared insolvency, and when their estates
were about to be sequestrated. They had
the right to hold these goods until they
received their value, so as to recoup them-
selves for their liability under the advance
bills which they had accepted. If they had
given up these goods without considera-
tion this would have been a clear preference
in favour of the party to whom they were
so given up, and the bank’s last claim is
simply an attempt to get such a preference.
In the arrangements of 5th and 6th March
it was plainly contemplated that the bank-
rupt estate should get credit for the value
of these goods as they should be realised,
and although the arrangement was not
carried out so as to create in terms the
obligation which the bank undertook, it is
clear that they cannot retain an important
advantage obtained without valuable con-
sideration in the circumstances. The bank
came forward obviously for the protection
of their own interests to secure in reduction
of the bills they held the value of the goods

when sold. They must credit that value to
the bankrupt estate, which could only
legally part with the goods on condition of
obtaining credit for their value, and indeed
it was only because the bankrupts under-
stood that such credit was to be given that
thef:g agreed to the arrangement; as appears
sufliciently on the face of the letters. As
already mentioned, in some cases the value
of the goods realised was equal to the
amount of the 1part;iculau- bills for which the
goods were held in security. In such cases
the bank have excluded the bills altogether
from their claim. If in any case the prices
realised exceeded the amount of the bills,
the surplus ought, I think, to be credited and
deducted from the claim. The transactions
are not to be freated as if each were a
separate and isolated dealing, but as all
forming part of one general arrangement
and system.

I have never been able to see any ground
on which the bank could maintain the
claim made in this Court {or the first time,
to a preferable ranking, and no intelligible
argument was stated in support of that
claim. If indeed it could have been shown
that the bankrupts not only kept a separate
agency account for the transactions of
Gardner & Company and Galloway & Com-
pany, but that the funds realised for the
goods of the firms had been kept separate
and distinguished from the general funds
of the bankrupts, and were still extant,
there would have been room for that claim.
In the joint minute of admissions for the
parties, however, it*is expressly stated in
articles 1 and 3 that the proceeds of the
goods sold from time to time were mixed
with the general funds of the bankrupts.
It is clear that when their insolvency
occurred they had no separate funds extant,
and the evidence of various witnesses
makes it further clear that there never was
any separation of accounts and funds such
as would warrant a claim, for payment
preferentially of a particular fund out-
standing and earmarked, which the bank-
rupts held as agents only. The appellants
were right therefore in the view which
they originally took in claiming not for a
preference but for an ordinary ranking.

For the reasons already fully stated the
new claim in which the appellants ignore
altogether the proceeds of the goods, with
the control of which the bankrupts parted
on the eve of bankruptcy, is equally unten-
able, To sustain the claim to this extent
would be simply giving them an unwar-
rantable preference—a preference which
the bank would in that case obtain by
having induced the bankrupts to enter
ilrégg the arrangements of 5th and 6th March

With regard again to the contention of
the trustee, I can see nothing in the
arrangements of 5th and 6th March which
can bar the bank from making the claim to
an ordinary ranking on the bankrupt estate.
The trustee was unable to fulfil in all
respects that particular condition whereby
the bank’s obligation as expressed in the
letters would have been enforceable, and he
can therefore only plead that the ordinary
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rules in bankruptcy shall be applied in
dealing with the claim.

Finally, I am of opinion that no difficulty
arises in the case from what has been called
in the argument ‘“‘the Manila complication.”
‘What occurred in Manila was this. The
creditors there, acting on their view of
Spanish law, maintained their right to
retain the bankrupt estate in as far as found
in Spanish territory for payment of the
obligations of creditors who could qualify
claims properly affecting that estate.
Messrs Gardner & Company and Galloway
& Company claimed in the Manila liquida-
tion for the amounts of the prices of the
goods which had been sold but not remitted
by the Manila houses to this country, and
the liquidators there sustained these claims,
which yielded dividends of 40 per cent. A
farther claim for the moneys which had
been remitted to this country, but which
had not been paid to Gardner & Compan
and Galloway & Company was disallowed,
as not being within the class of claims for
which the funds of the bankrupts in Manila
were deemed liable. The dividends received
from Manila were remitted to the bank,
and I think it appears to be clear that this
was done under an understanding and
arrangement made by them with the bank
as their creditors, This was not however
in any sense a ranking by the bank on the
funds in the Manila liquidation. The bank
had no title to make the claim, for their
claim arose merely from the possession of
the bills, and their only right was to enforce
payment of the bills. They had no right in
themselves to demand in the liquidation
the proceeds of the goods which belonged
to Gardner & Company and Galloway &
Company. The case was simply that of
Gar-d}x)ner & Company and Galloway &
Company obtaining from their debtor the
liquidators in the Manila liquidation the
debt or dividends due to them, and when
the money was obtained paying the bank
sums to account of its claim against them.
The bank on the other hand merely received
payments from its debtors Gardner &
Company and Galloway & Company to
account of their debts.

Accordingly there is no room for the
application og the principle in bankruptcy
to which the trustee in the sequestration
appealed in the argument--the principle,
viz., that where a claimant in a sequestra-
tion seeks to have his claim ranked he must
communicate to the sequestrated estate the
benefit of any ranking which he has ob-
tained elsewhere on the bankrupt’s estate,
in another country where part of that
estate is administered. That principle no
doubt does agply in the case of Gardner &
Company and Galloway & Company, and
accordingly the trustee rejected certain
claims by them because they declined to
communicate the dividends which they had
received abroad. The bank did not receive
these dividends as dividends on any claim
which they had made in Manila, but onl
as payments to account by Gardner ‘%
Company and Galloway & Company’s debts
to them.

If it had appeared or could be shown that

the bank had derived its right to the money
which was obtained in Manila and paid to
them by virtue of any right belonging to
the sequestrated estate surrendered by the
bankrupts on the eve of liquidation, there
would Eave been rooin for holding that the
bank must give credit for the sums so re-
ceived in reduction of its claim. It might
then be said that the bankrupts were not
entitled to surrender a valuable right ex-
cept for value, and that such value should
be given by a deduction from the bank’s
claim. Butthere is nothing in the arrange-
ment which can support the view that the
bank, or even Gardner & Company and
Galloway & Company, in any way obtained
right from the bankrupts or the trustee to
rank in Manila for the proceeds of goods
which had not been remitted from abroad.
On the contrary, from the evidence and
documents in process it seems to be clear
that if the trustee in the sequestration had
in any way or on any ground maintained
right to a share of the funds in Manila, his
claim would have been at once repelled,
and anyone claiming through him would
have been in the same position.

On these grounds I am of opinion that
the judgment of the Sheriff-Substitute and
the deliverance of the trustee should be re-
called, and that a remit should be made to
the trustee in the sequestration to sustain
the claim of the appellants the Clydesdale
Bank, Limited, to the extent and effect
which I have already indicated.

Lorp ApaM and the LoORD PRESIDENT
concurred.

LorD M‘LAREN was absent.

The Court pronounced this interlocutor,
which was s1%1ned on January 1l4th and
issued on March 11th :—

¢“The Lords having heard counsel for
the parties in support of their respec-
tive aﬁpeals against the interlocutor of
the Sheriff-Substitute of 11th May 1889,
recal said interlocutor, and recal also
the deliverance of the late William
Anderson, trustee on the sequestrated
estate of Martin, Turner, & Company,
merchants in Glasgow and elsewhere,
dated 22nd Febmgg 1888: Find that
on 29th February 1884 the said company
of Martin, Turner, & .Company sus-
pended payment, and a few days there-
after, viz., on 7th March 1884, their
estates were sequestrated by the Sheriff
of Lanarkshire: Find that at the date
of their stoppage and bankruptcy, Mar-
tin, Turner, & Company were in posses-
sion, by the hands of their Manila and
Singapore branches or firms, of certain
quantities of goods which had been
consigned to them for sale by Messrs
William Gardner & Company and Wil-
liam Galloway & Company, both of
Glasgow, and which goods Martin,
Turner, & Company held in pledge as
a security for the repayment of certain
advances, and the payment of certain
acceptances granted by them to Gardner
& Company and Galloway & Company,
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and which acceptances had been dis-
counted by these firms as the drawers
thereof with the claimants and appel-
lants the Clydesdale Bank, Limited:
Find that after the declared insolvency
of Martin, Turner, & Company, the
claimants and the said Gardner &
Company and Galloway & Company
became desirous of obtaining the control
of the said goods with a view to the
sale thereof to the best advantage, and
that the claimants, the said bank, on
the eve of the sequestration of the
estates of Martin, Turner, & Company,
as the holders as aforesaid of the said
bills accepted by Martin, Turner, &
Company, induced them to agree to
allow the said goods to be transferred
to Messrs Gardner & Company and
Galloway & Company in order that the
prices thereof should be received by the
said bank and placed to the credit of
the said bills, so as to reduce the liability
of Martin, Turner, & Company to that
extent as acceptors thereof, and on the
understanding that the prices thereof
should be applied accordinggr: Find
that the goods were transferred accord-
ingly and were thereafter sold, and the
prices thereof were vremitted from
abroad to this country and received by
the claimants the said bank: Find, in
respect of said understanding, and in
respect also of the ordinary rules of
bankruptcy, that the claimants, the said
bank, in making their claim on the
sequestrated estate of Martin, Turner,
& Company in respect of the said bills,
are bound to give credit as a deduction
from their claim for the prices realised
for said goods transferred by the bank-
rupts on the eve of bankruptcy as afore-
said, as well as the payments made by
the trustee on the sequestrated estate to
the bank on account of remittances in
transit to the country when the bank-
ruptcy occurred : Find that the claimants
have failed to show any ground in sup-
port of a claim to a preference on the
sequestrated estate: Remit to the trus-
tee to give effect to the judgment now
pronounced by ranking the claimants
and appellants, the Clydesdale Bank,
Limited, as creditors on the sequestrated
estates of the said Martin, rner, &
Company and individual partners in
terms of the affidavits and claims, Nos.
51 and 52 of process,” &c.

Counsel for the Clydesdale Bank—Sir C.
Pearson—Ure.
S.8.C.

Counsel for Martin, Turner, & Compan&;s
Trustee—Lord Adv. Robertson, Q.C.—W,
Campbell.  Agents — Webster, Will, &
Ritchie, S.S.C.

Agents—Ronald & Ritchie, 1

Wednesday, March 12.

FIRST DIVISION.

(Before Seven Judges).
[Sheriff of Argyllshire.

NEILSON v. WILSONS.

Process—Joint and Several Obligation—
Llliyuid Claim—Constitution.

Where a plurality of persons are
alleged to be bound jointly and sever-
ally in a debt or obligation which has
not been constituted by writing or
decree, the whole correi debendi sub-
ject to the jurisdiction of the courts of
the country must be called in any
action to enforce payment or perform-
ance.

In an action brought by an agent
in a Debts Recovery Court concluding
against three defenders jointly and
severally for payment of the amount of
an open account, one of the defenders
was resident outwith the jurisdiction
of the court, and the summons was
not executed against him.

Held, by a majority of Seven Judges
(Lord President, Lord Justice-Clerk,
Lords Rutherfurd Clark and Adam—
diss. Lords Shand, Young,and M‘Laren),
that it was necessary for the pursuer to
constitute the debt against all the
alleged joint and several obligants be-
fore proceeding to enforce payment
against any one of them, and action
dismissed.

Opinion (per Lord Rutherfurd Clark)
that the rule should not be enforced in
cases brought in a Sheriff Court for
sums under £25 when one of the co-
obligants was resident outside the juris-
diction of the Court.

This action was raised in the Debts Re-
covery Court of Argyllshire by Thomas
Neilson, writer in Glasgow, against John
Wilson, resident in Glasgow, and Thomas
and Isabella Wilson, resident in Dunoon.
The summons set out that the defenders
‘“all jointly and severally, or severally de-
fenders,” were owing to the pursuer the
sum of £25, 2s. 7d. on open account annexed
thereto, and that they should be decerned
and ordained, jointly and severally, to make
payment to the pursuer.

.]yohn ‘Wilson being resident beyond the
jurisdiction of the Court, the summons was
not executed against him, nor was he
competently made in any way a party
to the action.

Thomas Wilson pleaded—*‘(1) Incompet-
ency in respect of no jurisdiction. 'The
defender John Wilson resides in Lanark-
shire, and has no place of business in the
shire of Argyll. (2) No process, in respect
the summons does not bear to have been
served against the whole defenders. (3)
Admitted that the defender employed the
Eursuer in the dispute between him and

is son Aird Wilson, but the account is
overcharged, and this defender is entitled
to get credit for the proceeds of the sale of



