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out requiring the respondent to make his
right clear, either by reference to the lease
or, if necessary, by producing evidence of
the landlord’s consent to the proposed
operations. But Mr Guthrie stated at

the bar that he did not maintain that the’

terms of the lease presented any obstacle
to the proposed operations, and I am there-
fore in a position to dispose of the case by
recalling the interim interdict and refusing
the note.”

The complainers reclaimed.

At advising—

Lorp JUSTICE-CLERK—The question in
this case which has been principally dis-
cussed in the Quter House and %efore us
was whether freestone falls under the defi-
nition of minerals in the Act of Parliament,
so that the railway company by means of
the restrictions mentioned in the Act can
prevent the respondent from working the
freestone under the railway line. ~The
words of the Act are these—[Here his Lord-
shép read the words of the statute].

ow, it is plain that these words were in-
tended to include a great many other things
as minerals than are actually mentioned,
and that these which are mentioned are in-
tended to show the kind of thing which
includes very numerous things which are
held to be minerals in the sense of the
statute. Mention is made of slate, which
is certainly not what is commonly called
a mineral. It is quarried out and used
directly for building purposes just as
stone is, and accordingly in the ease of
Farie in the House of ]Zords. it seems to
have been held impossible to exclude free-
stone and limestone strata when slate was
included. On that part of the case, then,
I adhere to the judgment of the Lord
Ordinary.

It turnsout nowthat the railway company
have two other pleas which they wish to
found upon now. These pleas are (1) that
the rock underneath the railway line is not
in the respondent’s lease, and (2) that the
tenant of the quarry in giving notiee that
he is going to work this stone is not going
to engage in a bona fide process of work
which would be valuable to him, and for
which the railway company should com-
pensate him if they prevent him going on
with his work, but is merely putting pres-
sure on the company so as to induce them
to buy him off. We cannot decide these
questions without proof, and therefore I
think we should remit the case back to the
Lord Ordinary.

Lorp Youne—I agree with the Lord
Ordinary with regard to the freestone
under the railway, that it is not in the title
of the railway company. I construe the
Act of Parliament as he does. The only
other point I shall notice is as to the bona
Jides of the respondent in giving the notice
he did to the railway company. That
point was insisted in before the Lord Ordi-
nary, and he gives a special finding about
it in his interlocutor. The Lord Ordinary
finds that the complainers have not made
on record any averments relevant to be
admitted to probation.

I am of opinion that the complainers
have made averments relevant to be
admitted to’probation, and I therefore think
we should send them to proof.

LorRD RUTHERFURD CLARK and LORD
TRAYNER concurred.

The Court found in terms of the first
finding of the Lord Ordinary’s inter-
locutor; quoad wultra recalled the same;
remitted to the Lord Ordinary to allow
the parties a proof of their averments as
to (1? the minerals not being within the
lease assigned to the respendent, and (2)
the respondent not having a bona fide
intention to work the sa.ig minerals in
terms of section 71 of the Railway Clauses
Act 1845. . . .

Counsel for the Reclaimers — Guthrie.
Agents—John C. Brodie & Sons, W.S.

Counsel for the Respondent—W. Camp-
l‘)frlls—M‘Clure. Agents—Tait & Crichton,
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FIRST DIVISION.

[Lord Stormonth Darling,
Ordinary,

DUNLOP (OFFICIAL LIQUIDATOR OF
DONALD’S CHLORINE COMPANY,
LIMITED) v. DONALD.

Comﬁgmy—A greement— Vendor—-Retention

— Winding-up by Court—Companies Act
1862 (25 and 26 Vict. c. 89), sec. 100—
Officer of Company.

Under the 100th section of the Com-
panies Act 1862, the Court, after pro-
nouncing a winding-up order, may
require ‘“‘any officer of the company” to
deliver to the official liquidator any
effects of the company * which happen
to be in his hands for the time being,
and to which the company is prima
facie entitled.

A patentee agreed to sell and assign
his patents to a company about to be
formed, the eonsideration to be given
by the eompany being the allotment of
a certain number of fully paid-up de-
ferred shares, and the Fayment of £700
within thirty days of the company’s
registration, and of £500 when 100 tons
of bleaching powder, under the patents,
had been manufactured and bona fide
sold by the company. The agreement
also contained a provision that the
patentee should enter the employment
of the company on its incorporation as
managing director, and should princi-
pally take charge of the technical and
manufaeturing department.

The eompany was duly ineorporated,
and adopted the agreement with the
patentee, but its capital became ex-
hausted before the necessary buildings
were completed, and a winding-up
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order was pronounced by the Court at
a creditor’s instance. At this date the
patents had not yet been assigned by
the patentee to the company, there
had Eeen no manufacture under the
patents, and the £500 was still unpaid.
The patentee claimed a right to retain
the patents.

On the application of the official
liquidator under the 100th section of the
Companies Act, the Court held that the
patentee was an officer of the company
within the meaning of that section, and
required him to transfer the patents to
the liquidator within twenty-one days,
reserving to the patentee any elaim
which he might make in the liquida-
tion to a preference in respect of said
sum of £500.

William Donald was the inventor of certain

rocesses for the manufacture of chlorine,
for which he took out patents in the United
Kingdom and other countries, On 18th
December 1890 he concluded an agreement
with a party acting as trustee fora company
which was intended to be incorporated for
the purpose of taking over and working
these processes.

This agreement provided, inter alia—
¢(2) The vendor agrees to sell to the com-
pany, and the second party aeting on be-
half of the company agrees to purchase the
said inventions and letters-patent, and the
exclusive benefit thereof, and of all exten-
sions of the said letters-patent, and also of
all improvements and additions to the said
inventions or new discoveries useful for the
manufacture of ehlorine, or any of the
objects of the company in the possession of
the vendor or which may hereafter be made
by him. (3)The consideration to be given
by the company to the vendor for the said
inventions, letters-patent, and others, and
for the obligations hereby undertaken by
him, so far as not paid for by the salary and
commission to be paid him under article
twelfth hereof, shall be the sum of £20,000
which shall, to the extent of £18,800, be
satisfied by the allotment to him or his
nominees of 1880 fully paid-up deferred
shares of ten pounds each of the company,
having the rights specified in the said
memorandum and articles of association,
and to the extent of twelve hundred pounds
sterling by payment to him of (Ist) a sum
of seven hundred pounds sterling within
thirty days after the registration of the

" company; (2ad), the further sum of five
hungred pounds sterling when one hundred
tons of bleaching powder, under the said
letters-patent, shall have been manufac-
tured and bona fide sold by the company,
but declaring that it shall be in the power
of the company to make the said payment
of five hundred pounds at an earlier date if
they should be satisfied with the prospects
of the company. ... (6)Thevendorshallshow
a good title in his own name to the letters-
patent agreed to be transferred, and shall,
at the expense of the company, execute an
assignation or assignations, and do all such
assurances and things as may be necessary
or may reasonably be required for trans-
ferring and vesting the letters-patent in

company, and shall also, at the expense of
the company, from time to time, grant all
such further assignations and deeds, and
do all such things as may be necessary for
giving full effect to these presents, declar-
ing always that the company shall be
bound to make all the payments which
may be necessary for keeping up and com-
pleting the é)atents obtained by the vendor
as aforesaid, the vendor being bound to
make all payments in respect of the said
patents up to the date of this agreement.
(8) The vendor shall with all due despatch
furnish to the company all plans and
drawings of plant in existenee, and any
others which may be required for working
the said invention so far as the vendor may
be capable of preparing the same. . ..
Further, the vendor shall give, or cause to
be given, advice, instruction, or informa-
tion for the erection of the necessary plant,
and the working of the said inventions.
By article 10 the directors were given
power, with the consent of the share-
holders holding a majority of the com-
pany’s shares, to sell the patents, property,
and assets of the company to an indivi-
dual or other company, and provision
was made for the distributien of the price
obtained among the preferred and deferred
shareholders.

The agreement further provided — ‘11,
In the event of a winding-up being resolved
on in consequence of its being found that
the business cannot be carried on with
profit, or in any other case than that of a
sale having been made of the patents, pro-
perty, and assets of the company under the
preceding article, the patent or patents
shall be reconveyed to the vendor without
any price being paid by him therefor, but
all expenses connected with such reconvey-
ance shall be borne by him. ... In such
event the directors shall have right to sell
the works as a going concern if they think
proper, with right to use the patents in
connection therewith, but subject to the
condition that the vendor shall have a
right of pre-emption at the price proposed
to be taken from any third party. 12. The
vendor shall enter the employment of the
company on the same being incorporated
as manager or as managing director, in the
option of the company, and shall devote
his whole time to the business of the com-
pany, and shall principally take eharge of
the technical and manufacturing depart-
ment, and any other manager or secretary
to be appointed by the company shall
principally take eharge of the commercial
and financial department.” . . .

The company was incorporated under
the name of Donald’s Chlorine Company,
Limited, on 22nd December 1890. By the
memorandum of assoeiation the object for
which the company was formed was
declared to be, inter alia, to acquire, work,
and develop Donald’s inventions and
patents for the manufacture of chlorine,
and power was taken to adopt and carry
out the agreement which had been eon-
cluded with him. After its incorporation
the company adopted that agreement,
and in terms of article 3 thereof 1880
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fully paid-up deferred shares were allotted
and a sum of £700 paid to Donald. On
6th June the Court, on the application of a
creditor, ordered the company to be wound
up by the Court, and appointed Wm.
Dunlop, C.A., Glasgow, to be official
liquidator. At the date of the liquidation
the patents had not been assigned by
Donald to the company, and he declined to
transfer them to the liquidator.

The liquidator accordingly presented a
note under the 100th section of the Com-
panies Act 1862, craving the Court to
ll;gquire Donald to transfer the patents to

im.

He founded in particular upon articles 2
and 6 of the agreement with Donald, and
stated, inter alia—*‘‘In pursuance of the
objects of the company, the directors have
expended the whole of the subscribed
capital of the company (£20,000), together
with about £11,000 of borrowed money,
upon the construction of works for the
manufacture of chlorine upon Mr Donald’s
patented process. These works are not
quite complete, but they can be completed
now at a very trifling cost. It is very
important in the interest of the creditors
and shareholders that these works should
be sold immediately as a whole, together
with the absolute right to the patents,
without which it will not be possible to
obtain a full price for the undertaking of
the company. ... The said William Donald
held the post of managing director of the
said company from its commencement to
the date of liquidation, and he is thus an
officer of the company within the meaning
of the said section.”

Wi illiam Donald lodged answers, in which
he made the following statements—¢“It is
admitted that the company was erecting
works at Longford, Kpilwinnin . These
works, which are the only works of the
company, were not complete at the date
of the liquidation. The respondent’s
patented invention had not been tried by
the company. and no products had been
manufactured or sold under his pro-
cesses. . . . The patents now in question
were not part of the estate of the company
at the commencement of the winding-up.
The personal claim of the company thereto
under the said agreement was conditional
and defeasible. The company have not
paid the full price, at least £500 thereof
remaining at this date unpaid, and have
not fulﬁl?ed the inherent condition of the
said agreement requiring bona fide manu-
facture and sale under the respondent’s
processes. . . . The said (11th) article .
secures to the respondent the exclusive
right to the patents in the cases therein
provided for, one of which has now
arisen. . . . During the progress of the
works now stopped the respondent acted
for the company as technical adviser and
works manager under the provisions of
article 8th of the agreement. The respon-
dent, whose qualifications are those of a
practical chemist only, was a director of
the company, and he was under article 12th
of the agreement to have acted as manager
in the technical and manufaeturing depart-

ment, . . . but there has been no manu-
facture to manage.”

The respondent pleaded—*‘(1) That the
note was incompetent, as the present case
was not within the purview of section 100 of
the Companies Act 1862. (3) That he was
entitled, under the agreement and in the
circumstances set forth in the answers,
to refuse compliance with the demand of
the liquidator.”

Section 100 of the Companies Act 1862
provides—‘‘The Court may at any time,
after making up an order for winding-up a
company, require any contributory for the
time being settled on the list of contri-
butories, trustee, receiver, banker, or agent
or officer of the company to pay, deliver,
convey, surrender, or transfer forthwith,
or within such time as the Court directs,
to or into the hands of the official liquida-
tor any sum or balance, books, papers,
estate, or effects which happen to be in his
hands for the time being, and to which
the company is prima facie entitled.”

On 20th July 1893 the Lord Ordinary
(STORMONTH DARLING) pronounced this
interlocutor :—*¢ The Lord Ordinary having
heard parties, and considered the note for
the official liquidator, and answers thereto
by William Donald, requires the said Wil-
liam Donald, within twenty-one days, to
transfer to the official liquidator the patents
specified in the prayer of the said note,
together with his rights and interests in
the inventions for which applications have
been made for é)atents, also as specified in
said prayer, and decerns; and decerns and
ordains the said William Donald, within
the period before mentioned, to execute
assignations with regard to the patents
to which the same are applicable, and
similar assignations with regard to the
other patents before referred to, such
assignations to be adjusted at the sight
of James M*‘Caul, S.8.C., and that at the
expense of the official liquidator: Remits
to the said James M‘Caul to adjust the said
assignations in terms of this interlocutor,
reserving to the respondent William Donald
any claim which he may make in the liqui-
dation to a preference in respect of the
unpaid balance of £500 mentioned in article
3rd of the agreement, as if he had retained
possession of the patents in question, and
to the liquidator his answer to such claim:
Finds the said William Donald liable to
the official liquidatorin the expenses caused
by his opposition to the said note, &c.

“ Opinton.—In order to justify an appli-
cation under the 100th section, all that is
necessary is that there should be estate or
effects in the hands of any one of a certain
number of persons, including the officers of
the company, to which the company is
prima facie entitled. Now, I am very
clearly of opinion that the patent rights
which form the subject of the present
appliecation fall within that description.
They are in the hands of Mr Donald, the
original patentee, and he is an officer of
the company, because he was its managing
director. The company’s right to these
patents stands on an agreement between
them and Mr Donald, which, by its second
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and third sections, provides for the sale of
these inventions to the company at a
certain price. The price was to be £20,000,
and was to be satisfied to the extent of
£18,800 by an allotment to Mr Donald of
fully paid-up deferred shares, and by an
immediate payment of £700. Both of these
things have been done; the shares have
been issued, and the £700 has been paid.
To the extent of the remaining £500, the
paymeut was made conditional on a cer-
tain quantity of bleaching powder being
manufactured and bona fide sold by the
company. That event has not taken
place, because the company has been
wound up on the application of a credi-
tor before it proceeded to manufacture
anything.

“*Now, the only ground, so far as the
agreement goes, upon which the respondent
resists this ap({)lication is that he has cer-
tain rights under the 10th and 11th articles.
By the 10th article the directors have
power, with the consent of a majority
of the shareholders, to sell the patents,
and it does not seem to me that that
clause in any way affects the present
question, no sale having in point of fact
taken place, By the l1th article it is
provided that in the event of a winding-
up being resolved on, in consequence of
its being found that the business cannot
be carried on with profit, or in any other
case than that of a sale having been made
of the patents and assets of the company
under article 10, the patents are to be
reconveyed to the vendor without any
price bein¥ paid. If this had been a
voluntary liquidation a question of some
difficulty might have arisen. But it is
not a voluntary liquidation. I must
assume that it was in the coutemplation
of both parties to the agreement that
there might be a winding-up of a different
kind. And that is what has happened.
Creditors have stepped in, and have pro-
cured an order from the Court for the
compulsory winding-up of the company :
and accordingly the event contemplated
by article 11, and upoen which its whole pro-
visions depend, has not taken place. In
short, it seems to me that the agreement
affords very clear prima facie evidence
of the company’s right to these patents,
and that neither article 10 nor article 11
affords any answer to the liquidator’s
demand.

It is further maintained by the re-
spondent that at all events he has a right
of retention of these patents at common
law as security for payment of the balance
of £500 of the purchase price. Now, it
seems to me that that question does not
arise at the present stage, and it is not
an impediment to my granting an order
under the 100th seetion. It may be that
the respondent has the right for which he
contends, although on that point I express
no opinion at all. But that is a question
which may hereafter be raised in the
liquidation, and the only concession which
T think the respondent is entitled to at
the present stage is that his right to make
that claim, notwithstanding his parting

with the possession of the patents, should
be reserved.”

The respondent reclaimed, and argued—
The application was incompetent, and
should be refused. The respondent was a
practical chemist, and employed by the
company only in practical work, He was
not an officer of the company in the sense
of the 100th section of the Companies Act,
and the patents were not in his hands as
an official of the company, but as undi-
vested seller— Hollingsworith’s case, 3 De G.
& Sm. 102; I'mperial Land Company of
Marseilles, in re National Bank, I}J.R., 10
Eq. 298; in re Llangennech Coal Com-
pany, February 1, 1887, 22 W.N. 22
Nor were the company *“prima facie
entitled” to the patents. They were the
property of the respondent, who was an
undivested seller. It was an essential
condition of his contract with the company
that there should be bona fide manufacture
and sale under the respondent’s processes,
and the respondent was under no obligation
to assign until that condition had been ful-
filled—Mackay v. Dick & Stevenson, March
7, 1881, 8 R, (H. of L.) 37, and L.R., App.
Cas. 57. The condition never had been
fulfilled. Further, part of the agreed-on
price, viz., £500, was still unpaid, and there
was nothing in the statute to compel a
vendor to surrender his lien. The object
of the liquidation ap{)ea.red to be to deprive
the respondent of all share in the proceeds
of his own inventions, and there was no
reason for giving the company any privi-
lege beyond its strict legal rights, ~ Again,
under the 1lth article of the agreement,
the respondent was entitled to a reconvey-
ance of the patents in the event of a wind-
ing-up or *“in any other case,” and he could
not be bound to convey subjects of which
he was entitled to demand a reconveyance,
The averments of the respondent could not
be disposed of without proof, and where
proof was necessary the 100th section was
inapplicable.

The petitioner argued—The respondent
was an officer of the company in the sense
of the 100th section of the Companies Act,
and that section applied to the cireum-
stances of the case — Qakwell Collieries
Company, 1859, W.N. 65; Robertson v.
British Linen Company Bank, July 18,
1891, 18 R. 1225. The respondent mistook
his position under the agreement. He was
not entitled under article 6 to retain the
patents until anment of the £500. Besides,
payment of the £500 was not rendered im-
possible by the Lord Ordinary’s judgment,
On the contrary, his right to that sum, if
he had any, was Freserved. If he had a
preference he could only make it good in
the liquidation—Adam & Winchester v.
White's Trustee, May 380, 1884, 11 R. 863.
Article 11 of the agreement clearly could
not apply to a winding-up by the Court.

Af advising—
Lorp PRESIDENT—I think the Lord
Ordinary’s interlocutor is right. In the

first branch of the reclaimer’s argument he
has maintained that the 100th section of the
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Companies Act 1862 does not apply. But
when his own position is ascertained it
becomes clear enough that he is one of the
officers of the company, and his duties and
functions do not seem at all to present any
material element of difference from those
of the class of officials enumerated in the
words of the 100th section. I think that
he, being the managing director of the
company, is clearly within the section. I
may observe that the case of the Oakwell
Collieries shows that in the English Courts
a director has been treated as falling within
that section.

The next contention of the reclaimer is,
assuming this application to be competent,
that he is not bound to part with these
letters-patent except on payment of £500,
which is the balance of the price remaining
unpaid, the other portion of the price
having been made good to him in the pre-
scribed form of the contract—that is to say,
partly in shares and partly in cash.

Now, I note that the reclaimer has not
contended that in the event which has
happened he is entitled to hold the contract
as rescinded, becanse his argument was
founded solely upon his position in relation
to this outstanding balance of the price.
But then it seems to me that the course
taken by the Lord Ordinary affords the
appropriate solution of the question thus
raised. The Lord Ordinary grants the

rayer of the petition for delivery of the
etters-patent, but he reserves ‘‘to the
respondent William Donald any claim
which he may make in the liquidation to a
preference in respect of the unpaid balance
of £500 mentioned in article 3rd of the
agreement, as if he had retained possession
of the patents in question, and to the
liguidator his answer to such claim.”

Now, that is a very careful and full
reservation of the rights of the seller which
he has urged at the bar, and for the eourse
which the Lerd Ordinary has taken of
granting the prayer under that reservation,
his Lordship seems to have a very good
preeedent in the decision of the Second
Division in the case of Robertson, and also
in the decision of Vice-Chancellor Hall in
the case of the Oakwell Collieries to which
I have already referred. These cases make
it sufficiently clear that the Court will
grant an order of this kind notwithstand-
ing that there may have been made a
claim of preference or security, the solution
being found in the reservation of those
claims for discussion, and if need be satis-
faction, in the eourse of the liquidation.

In my view the rights of the parties
under the contract stand thus—I think it
is manifest that when the agreement was
entered into, and the company were in a

osition to make forthcoming those 1880

ully paid-up shares, they were entitled to
have the letters-patent assigned over to
them.

It seems to be clear that their operations
are in the contemplation of the eontract to
commence on their getting the patents,
and being in a position therefore to set
agoing the working of the patents, and
this £500 seems to me to be due at that

stage of the proceedings when, ex hypo-
thesi of the contract, the letters-patent
are in the hands of the company.

But then an alternative argument is
founded by the reclaimer upon the 1lth
section of the agreement, but it seems to
me that that section does not apply to the
case which has here occurred. His demand
under-the 11th section is that he is entitled,
or would have been entitled, if the patents
had been already conveyed to the liquidator
of the company, to get them back, because
he says that, in some sense which is not
very clearly explained, a winding-up has
been resorted to.

Now, it appears to me that the 1lth
section plainly contemplates the case of a
winding-up resolved upon by the company.
That section, looking back to the 10th,
speaks thus—‘You may resolve to sell the
patents, and in that case I shall assign, but
if you have not decided to hand them over
to some one else, but should have resolved
by yourselves to stop working by winding-
up, in that case the provision of section I1
cannot apply.”

But I cannot apply the terms of section
11 to the case which has happened, for the
company has not resolved to go into volun-
tary liquidation, and they have not sold.
It seems to me that this is a case unpro-
vided for by the 11th section, and that the
claim of the respondent cannot be given
effect to. I am therefore for adhering to
the Lord Ordinary’s interloeutor.

Lorp ADAM—I am of the same opinion.
The respondent seems to have been an
inventor, and amongst other things to have
invented processes for the manufacture of
chlorine, and he seems to have persuaded,
and probably quite rightly, the company
now in liquidation that the processes were
of great value.

He entered into an agreement to sell the
letters-patent which he had obtained to the
company with the view that they should
find the funds necessary for their develop-
ment. We have the agreement set forth at
length in the appendix.

Now, it appears to set out that the one
party agreed to sell and the other to
purchase, that the price was to be paid
in fully paid-up shares of the company,
and a sum of £1200 in money, of which
sum £700 was to be immediately payable
on completion of the agreement, and £500
was_postponed until the results of the
working of the patents should show that
they were successful by the produetion
and sale of a certain amount of the
manufactured article. Upon that event
occurring this additional £500 was to be
paid. We are told that the sum of £20,000
has been expended by the company in the
erection of works for the purpose of manu-
facturing chlorine. That was the position
of matters when an application was made
for the compulsory winding-up of this
company, and it is now in process of being
compulsorily wound up. In these circum-
stances I should say that it was part of the
agreement—a necessary part—that the ven-
dor should make up a title to his patents,
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and then and there transfer and assign
these to the company. That de facto

never was done; but nevertheless the com-
pany, as I have said, went on spending
money as they did for the development of
these patent rights. It was in that position
of matters that the present application was
made. It happens that de facto the patents
have never been transferred to the company
and they remain in the name of Mr Donald,
and it is in these circumstances that the
liquidator betakes himself to the powers
given him by the 100th section of the
statute, and prays for an order to compel
Mr Donald to transfer these patent rights
to him which happen to be in his hand,
and which the petitioner says he is prima
facie entitled to. No doubt they happen to
be in Mr Donald’s hands, but I have little
doubt in this case that the company is
prima facie entitled to the patents. I do
not see how it could be held otherwise.
Mr Donald was bound under his agreement
to assign to them, and they have expended
all this money in deve]o;iing them, and in
that position of matters I think it is quite
futile to say that these patents do not prima
facie belong to the company.

It is contended by tlie respondent that
the 100th section of the Companies Aet 1862
only applies to officers of the eompany,
that Mr Donald is not an officer of the
company, and therefore that his application
is incompetent in so far as it agplies to
him. I concur with yoeur Lordship in
thinking there is no doubt that Mr Donald
is an officer of the company in the sense of
section 100, He is the managing director
under the articles of the assoeciation, and in
fact that has been made public. No doubt
as manager his powers are limited to the
technical or manufacturing department,
but I see no reason why the manager of a
company is not an efficer of that company.
I think the case of the Oakwell Collieries is
a direct authority upon that point. There-
fore 1 have no doubt that Mr Donald here
is an officer of the company in the sense
of the 100th section. But then he says—*“I
must be paid the full price of the articles
sold ; there is £500 of the priee not yet paid
which ought to be paid to me; I have a
claim for that.” I think that the interlo-
cutor of the Lord Ordinary protects any
rights which Mr Donald may havein respect
of his claim for £500.

The only other matter to which I must
refer is the argument as to the construction
of the 11th section of the agreement. Upon
that I entirely agree with your Lordship
that it applies to the case of voluntary
liguidation, and not to the case of eom-
pulsory liquidation, which this is. Upon
these grounds I agree with your Lordships
that the interloeutor should be affirmed.

LorD M‘LAREN — The relation of Mr
Donald to the Chlorine Company which
bears his name is one of a nature with
which we are very familiar in company
cases.

Mr Donald was the proprietor of various
patent rights which he had taken out as
his inventions. He entered into an agree-

ment with a trustee for a company to be
formed, and in the second article he agrees
to sell to the company, and the second
party, as trustee for the company, agrees
to purchase these patent rights, Then
the Erice of the patents is to be paid chiefly
in the form of fully paid-up shares of the
company to be formed, Mr Donald under-
taking that 20,000 preferred shares shall be

‘applied for and taken up by individuals,

companies or corporations, and being also
bound to pay all the expenses incident to
the formation of the company.

Now, I think Mr Campbell was well
entitled to claim for Mr Donald all the
protection which the law can give to any
vendor who disposes of his right under such
circumstances, because the inventor of the
patents in this case must have had great
confidence in the success of his process,
when for so small a sum as £1200 in cash
he took upon himself this large expense
with nothing more than a chanee of
sharing along with the other members of
the company, if suecessful, the profits of
the undertaking. Out of that £1200, £700
was te be paid at once, or within 80 days of
the registration of the company, for the
purpose as explained at the bar of enabling
Mr Donald to repay the preliminary ex-
penses. The remaining £500 was to be
paid after the manufactory was established
and the business of the company in opera-
tion. Now, after the expenditure of all the
capital that has been raised in putting up
the necessary buildings and chemical ap-
paratus, the company was brought to a
stand by an appliecation for a winding-up
order at the instance of a crediter, In the
liquidation this apﬁlication is presented for
an order under the 100th section of the
Companies Act 1862 to transfer to the liqui-
dator the patent rights which are the sub-
ject of the agreement. Under the sixth
article of the agreement the vendor
guarantees his own title and gives an
absolute undertaking to assign and make
over these patent rights. Mr Donald eculd
have had no answer to the demand of the
company as soon as it was formed and
registered to execute the necessary trans-
fers of the patent rights. But doubtless
because Mr Donald and the company had
confidence in each other, he was not im-
mediately called upon to assign the patents,
and in point of fact the patents had not
been assigned at the time when the com-
pany went into liquidation.

It seems to me that much may be said
for .the case of the patentee to the effect
that he is not bound to grant the required
assignation to the liquidator of an in-
solvent company, except on the condition
of receiving the counterpart. of his obliga-
tion to assign, viz., the £500, which was to
be paid to him in cash. But whether he is
entitled to put ferward this condition in
answer to a demand under the 100th section
is a different question. I agree with your
Lordships that the policy of the 100th
section 1s a policy which we find running
through the various statutes relating to
England and Scotland which give facilities
for the winding-up .of estates of iusolvent
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persons and companies, and the meaning
of the section is that the representative of
the ereditor is to be put into immediate
possession of property to which the eom-
pany has a substantial right, reserving if
necessary all preferential claims which
may affect it.

The Lord Ordinary has reserved to Mr
Donald his claim, and to the liquidator his
answers, and it does not appear to me that
Mr Donald’s right of retention, if he has
such a right, is in any way prejudiced by
the order which the Lord Ordinary has
pronounced.

On the other hand, I am unable to accept
the argument founded on the 1lth section
of the agreement to the effeet that in the
event that has oeccurred Mr Donald was
entitled to be retrocessed. I do not read
this section as contemplating the case of a
creditor’s liquidation at all, and if it had, I
should have had the very gravest doubt
whether an undertaking of this kind could
stand, because I cannot conceive that it is
in the power of the parties to an agree-
ment to provide that in case of insolvency
the property of one of them shall be passed
to the other for the purpose of preventing
its being distributed amongst creditors.

For these reasons I am also of opinion
that the Lord Ordinary’s interlocutor
should be affirmed.

Lorp KINNEAR was absent.
The Court adhered.

Counsel for the Petitioner—H. Johnston
—Burnett. Agents—Carmichael & Miller,
W.S

Counsel for the Respondent — Vary
Campbell — Macaulay Smith, Agents —
Kirk, Mackie, & Elliot, S.8.C.

Thursday, November 16.

FIRST DIVISION.
[Lord Kyllachy, Ordinary,

THE MARQUESS OF BREADALBANE
v. J. WHITEHEAD & SONS AND
OTHERS.

Landlord and Tenant—Lease—E.xclusion
of Assignees except with Consent of
Landlord—Right of Landlord.

A landlord let a granite quarry to a
company. The lease expressly ex-
cluded assignees, legal or conventional.
The company having gone into liquida-
tion, the landlord wrote to the liquida-
tors, whom he had permitted to con-
tinue the company’s possession, inti-
mating that he was willing to consent
to the lease being sold, but on the con-
dition, inter alta, that the assignee
must be a person approved by him.
The liguidators thereaftersold the lease
and granted an assignation to the pur-
chasers, but the landlord refused to
aecept them as tenants,

In an action by the landlord for re-
duction of the lease and removal of the
assignees who had entered into posses-
sion, the latter averred that the sole
reason of the landlord’s refusal to
accept them as tenants was that he
had come under an obligation to grant
a lease to another party,

Held that the defence was irrrelevant,
in respect that the landlord was en-
titled under the lease to withhold his
consent without assigning any reason,
and that he had not surrendered his
right by his letter.

Duke of Portland v. Baird & Com-
pany, November 9, 1865, 5 Macph. 10,
Jollowed.

Opinion (by Lord M‘Laren) that after
consenting to a sale of the lease the
landlord was bound to consider the
qualifications of any tenant who might
be presented, and that an averment
that he had granted a lease to another
party without awaiting the result of the
sale would have been a relevant defence
to the action.

By lease dated 11th and  25th May 1885
the Marquess of Breadalbane let a granite
quarry, of which he was the proprietor,
to the Ben Cruachan Granite Company,
Limited, ‘ but expressly excluding (except
with the consent of the proprietor in writ-
ing) assignees, legal or conventional, and
sub-tenants, also creditors or managers for
creditors in any way or shape (including
liquidators).” . . . The lease was to endure
for twenty years.

On 7th January 1892 the company went
into liquidation, and liguidators were ap-
pointed. With the eonsent of the Marquess
the liquidators remained in possession of
the subjects let until March 1893. On the
1lith of that month Messrs Davidson &
Syme, the agents of the Marquess of
Breadalbane, wrote to the liquidators that
‘‘ while his Lordship is willing to consent
to the lease being sold, it must be on the
conditions which we are now to state—1,
The assignee must be a personapproved by
him or his factor, and the assignee must, of
course, undertake the whole obligationsand
conditions of the lease, . . . On 15th March
1893 the liguidators exposed their whole
right and interest under the lease for sale,
and it was purchased by J. Whitehead &
Sons, to whom the liquidators granted an
assignation of the lease dated 30th April
and lst May. The Marquess of Breadal-
bane refused thereafter to approve of the
assignees or consent to a transfer of the
lease to them, but nevertheless they entered
into possession of the quarry, and asserted
a riggt to continue working it.

The Marquess of Breadalbaneaccordingly
raised the present action against the Ben
Cruachan Company and its liquidators, and
also against J. Whitehead & Sons, for re-
duction of the assignation, and for decree
of removing against Whitehead & Sons.

He averred that he had rejected White-
head & Sons as tenants after inquiry and
consideration.

The defenders J. Whitehead & Sons
made averments to the following effect :—



