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furd Clark, heard counsel on the report,
and expressed opinions that it was not
contemplated by the Act that such general
powers as were contained in articles (e), (f),
and (g) should be granted to the company
before any neeessity for using them arose,
but that they would be willing to consider,
any special transaction which the company
might wish to carry out in terms of these
articles when it arose definitely.

The Court refused to confirm the proposed
alterations contained in artieles (e), (f), and

(g)

Counsel for Petitioner—Lorimer. Agents
—Maconochie & Hare, W.S,

Saturday, January 13.

FIRST DIVISION.

BUNTEN AND ROBERTSON, PETI-
TIONERS.

Trust — Trustee — Resignation — Implied
Authority to Resign in Trust-Disposi-
tion.

A trust-disposition and settlement
which did not expressly empower the
trustees therein named to resign, con-
tained a declaration that upon any of
the trustees resigning, the remaining
trustees should be bound to discharge
the persons so resigning of their offices.
By letter of instructions of later date
than the trust-disposition and settle-
ment the testator directed that a sum
of £200 should be paid to each of his
trustees who should accept and act as
such. Held that power to resign was
impliedly conferred upon the trustees
by the settlement, and a petition by
certain of the trustees for authority to
resign refused as unnecessary.

Matthew Andrew Muirdied on 23rd January
1880 leaving a trust-disposition and settle-
ment dated 26th April 1876, whereby he
conveyed his whole estates to the trustees
therein named or who might be assumed
into the trust. The deed did not expressly
confer power upon the trustees to resign,
but contained the following deelaration :—
“PDeclaring that upon any of the trustees,
executors, and curators herein named, or
to be nominated or assumed as aforesaid,
resigning the said offices of trustee, execu-
tor, tutor, or curator, and accounting for
his or their intromissions with my trust-
estate, my remaining trustees or trustee,
or if there be no remaining trustee, then
the beneficiaries under the trust hereby
credated, are hereby empowered, and shall
be bound to discharge the person or per-
sons so0 resigning of his or their office or
offices.” . . .

By separate letter of instructions dated
9th August 1879 the testator directed that a
sum of £200 should be paid to each of his
trustees and executors ‘“who shall accept
and act as such under my trust-disposition
and settlement.”
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In 1893 James Clark Bunten and Thomas
Robertson, two of the trustees nominated
under the above settlement, presented a
petition to the Court, inter alia, for
authority to resign.

Answers were lodged objecting to the
other parts of the prayer of the petition
being granted, but in so far as it craved
authority to resign the petition was not
opposed.

After certain procedure had taken place
the petitioners moved the Court to grant
them authority to resign.

At advising—

LorD PRESIDENT—I am satisfied that
there is a power toresign here. The clause
in question plainly implies that resignation
is an act which may be done by any one of
the trustees, for it declares that upon any
trustee resigning, the remaining trustees
shall be bound to discharge him of his
office,

In these circumstances we are not called
upon to exercise the jurisdiction given us
by the Trusts Acts, and accordingly I think
we should refuse the latter part of the
prayer of the petition on tgat express
ground.

Lorps ApAM, M‘LAREN, and KINNEAR
concurred.

The Court refused the part of the prayer
of the petition in which authority to resign
was craved ‘‘as unnecessary, having re-
gard to the terms of the trust-disposition
and settlement.”

Counsel for the Petitioners—Ure—Wil-
son. Agents—Davidson & Syme, W.S,

Counsel for the Respondents—C. S. Dick-
son—Aitken. Agents—Forrester & David-
son, W.S.

Counsel for W, J. Dundas, Curator ad
litem to Beneficiaries under Mr Muir’s
Settlement, who werein Pupillarity—Black-
burn. Agents—Dundas & Wilson, C.S.

Friday, January 19,

SECOND DIVISION.
[Lord Low, Ordinary.

ROSS v. M‘FARLANE.

Master and Servant — Contract between
Proprietor and Manager of Newspaper—
Personal Contract—Delectus Persone—
Right of Proprietor to Sell Newspaper.

In 1888 A, the proprietor of a daily
newspaper, appointed B to be manager
of the paper by letter as follows—* I
hereby accept your offer to serve me
as general manager of the Scotfish
Leader.” In 1890 the engagement was
renewed by letter, signed by both
parties, commencing ‘“ We have to-day
arranged your reappointment as gene-
ral manager of the Scottish Leader.”

In 1892 A sold the paper to C, the
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new proprietor agreeing to take over
all A’s obligations to members on the
staff. B refused to enter into an ar-
rangement with C without A being a
party thereto, and he was dismissed
by C. - B thereupon raised an action
against A for damages for breach of
contract.

Held (aff. judgment of Lord Low)
that A, having sold the paper to C, and
refused to give B a written assurance
that B would not prejudice his claim
against A by entering into a contract
with C, was liable in damages to B for
breach ef contract—diss. Lord Young,
who was of opinion that A had com-
mitted no breach of contract in selling
the paper to C, and that A did not
require to express in writing the fact
that he was under obligation to B to
see that the contract was fulfilled, and
had never been asked by B to do so.

William Dallas Ross, newspaper manager,
raised an action against John M‘Farlane,
lately proprietor of the Scottish Leader, for
£2500 damages for breach of contract. The
pursuer averred that by his actings in
selling that paper in 1892 to T. Carlaw
Martin, the editor of the paper, the defender
had committed a breach of the con-
tract entered into by the pursuer and de-
fender in 1888, and renewed in 1890, by
which the defender accepted the pursuer’s
offer to serve him as general manager of the
Scottish Leader for the period of two years,
extended in 1890 for other five years.

Thedefender lodged defences,and pleaded,
inter alia—* (1) No relevant case. (2) The
pursuer is barred by his actings from main-
taining the present action, and from re-
covering damages for breach of eontract.
(3) The pursuer having declined to continue
his services as manager of the Scottish
Leader in terms of his obligation under said
contract is barred from maintaining the
present action.”

A proof was led before the Lord Ordinary
(Low). The facts of the ease are fully dis-
closed in the Lord Ordinary’s note.

On 20th July 1893 the Lord Ordinary
prouounced the following interlocu-
tor:—‘“Finds it proved that the defender
by his actings has committed a breach of
the contract of service entered inte between
him and the pursuer, and is liable in dam-
ages to the pursuer forthe loss and damage
suffered by the pursuer in consequence of
said breach of contract: Assesses the dam-
ages at the sum of #£800, and decerns
against the defender therefor.

“Opinion.— . .. The questions to bedeter-
mined appear to me to be—First, Whether
the defender has broken his contraet with
the pursuer ? and secondly, if that question
be answered in the affirmative, what is the
amount of the damages, it any, in which
the defender is liable.

“The defender contends that there wasno
breach of contract. The agreement which
was current when the defender sold the
newspaper to Mr Martin is in the form of

‘a letter dated 1st January 1890, addressed
by the defender to the pursuer, and is
signed by both of these parties. The letter

runs thus—‘ We have to-day arranged
your reappointment as general manager of
the Scoftish Leader on the follow-
ing terms for a period of five years:
—namely, That your salary for the first
year (1890) be Eight hundred pounds ster-
ling; for the second year, Nine hundred
pounds; and for the third and subsequent
years, One thousand pounds, with a bonus
of two-and-a-half per cent. on the ascer-
tained nett profits of the newspaper after
the third year.” It was argued for the de-
fender that that was not a contract of per-
sonal service, but a contract that for the
period of five years the pursuer should hold
the position of general manager of the Scot-
tish Leader. The sale of the newspaper by
the defender therefore, it was argued, did
not involve a breach of contract, unless the
result was to deprive the pursuer of the
position as manager. The pursuer, how-
ever was not thereby deprived of the posi-
tion of manager, because Mr Martin was
willing and offered to continue the pursuer
as manager of the paper upon the same
terms as those contained in the agreement.
The pursuer refused that offer, and aceord-
ingly he alone was to blame for the con-
tract not being implemented.

“That view of theagreement is plausible,
but I am of opinion that it is not sound.
The agreement is for ‘reappeintment’ of
the pursuer as manager, I think therefore
that it is necessary to go back and see what
was the nature of the position to which the
pursuer was ‘reappointed.” The pursuer,
at the time when the agreement under con-
sideration was made, held office under a
letter addressed to him by the defender on
17th May 1888. That letter is in the follow-
ing terms—*‘ I hereby accept your offer to
serve me as general manager of the Scottish
Leader for two years at the annual salary
of four hundred pounds.’

“That was clearly a contract of service,
and I do not think that there is anything
to suggest that when the pursuer was  re-
appointed’ in 1890 there was any inten-
tion to alter the character of the employ-
ment.

“ Further, the position of manager of a
newspaper seems to me to be necessarily a
position of service. He manages for the
proprietor, and must be under the proprie-
tor’s control, and subject to hisorders. And
it also seems to me to be an employment
which involves delectus personce. The office
of manager of a daily newspaper is an
onerous and responsible one, and in order
that the manager may perform his duties
with credit and efficiency, it is necessary
that he and his employer should work well
together.

“I am therefore of opinion that the con-
tract between the pursuer and the defender
was a contract of personal service ; that the
defender was not entitled to assign the pur-
suer’s serviees to anyone to whom he might
sell the newspaper, and that the sale of the
newspaper by the defender, by whieh he
disabled himself from performing the con-
tract, was teehnieally a breach of the con-
traet. I think that it follows from what 1
have said that the pursuer was not bound,
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whatever the eircumstances might be, to
-accept the office of manager of the news-
paper under anyone to whom the defender
might sell it on pain of forfeiting all claim
against the defender. At the same time, I
amofopinionthatthenewspaperhavingbeen
sold, the pursuer could not refuse an offer
on the part of the purchaser to continue
him in the same position, and with the
same emoluments, as formerly, and at the
same time claim damages for breach of
contract from the defender, unless he eould
show that he had sufficient and reasonable
grounds for refusing the offer,

“Such being my view of the nature of
the contract, and of the rules of law applic-
able to the case, it is necessary to eonsider
what are the facts.

““For some time prior to the transfer of
the newspaper to Mr Martin, the pursuer
knew that a change of proprietorship was
likely to take place, and on the 20th of
August 1892 the defender told the pursuer
that he had parted with the newspaper, that
Mr Martin had taken his place, and that the
pursuer’s engagement was just to run on.

‘“‘Immediately after the defender made
this communication to the pursuer, the
latter had an interview with Mr Martin,
who told him that he had acquired the
newspaper, and had succeeded in making
financial arrangements for carrying it on.
The pursuer was not, however, informed of
the precise nature of the arrangements
WhicE Mr Martin had made, nor the
terms upon which Mr Martin had taken
over the newspaper from the defender. The
pursuer says that his impression was that
the persons who had furnished the funds
to carry on the newspaper would have an
interest in and some control over it.

“At the interview between the pursuer
and MrMartin itseems tohavebeen assumed
that the former would continue to discharge

the duties of manager, and after the

transfer Mr Martin’s name appeared upon
the newspaper as publisher, and the pur-
suer’s name as receiver of cash. hat
announcement was made with the pursuer’s
knowledge and consent, and showed that he
contemplated the continuance of his con-
nection with the newspaper. Further, the

ursuer and Mr Martin appear to have

een then, and to have continued, upon
friendly terms with each other.

“There is some evidenee in regard to
conversations whieh the pursuer subse-
quently had with Mr Martin in regard to
his position and remuneration, but the
evidence is centradictory, and does not
appear to me to be reliable. The most
trustworthy history of subsequent events is
to be found in a correspondence which
ensued between the pursuer and the de-
fender and his agent, and between the
pursuer’s agent and Mr Martin’s agent.

“As I have said, the pursuer at first
appears to have been willing to go on
acting as manager, just as if no transfer of
the newspaper had taken place. Upon
thinking over the matter, however, and
eonsulting a friend, he seems to have come
to the eonclusion that the position of
matters necessitated care upon his part.

He knew that Mr Martin had not himself
the means required to carry on the news-
paper, and he did not know for what period
of time the assistance which Mr Martin
had obtained wonld enable him to carry it
on. The pursuer, therefore, had not under
Mr Martin the same security that his
salary would be paid during the period of
his engagement as he had when the de-
fender was proprietor of the newspaper.
Further, the pursuer had been told that
Mr Martin had taken over all the defender’s
engagements with his employees, and he
feared that if he accepted employment
with Mr Martin witheut having his elaim
against the defender for any loss which he
might sustain clearly acknowledged, he
might lose any claim which he had against
the latter in the event of the newspaper
being stopped or his salary not being paid.

“I do not think that the pursuer’s fears
were unfounded. He had no security that
Mr Martin would be able to continue the
newspaper and pay his salary during the
term of his engagement, and if he had
acquiesced in the assignation of his services
to Mr Martin, without taking care to have
his claims against the defender reserved,
he might have found it difficult to main-
tain, in the event of the newspaper being
stopped, or his salary mnot paid, that he
had not released the defender.

*“The pursuer aecordingly on 1st Septem-
ber wrote the following letter to Mr Rob-
son, the defender’s agent—*‘As I must look
to Mr M‘Farlane to implement the agree-
ment with me, or otherwise provide me with
satisfactory guarantees that it will be
implemented, I have to ask you for a copy
of the agreement under which the new pro-
prietors have undertaken Mr M‘Farlane’s
obligations, so that I may consult an
agent and put the matter on a satisfactory
basis.’

“Upon the same day Mr Robson wrote
in reply—‘I cannot give - you a copy
of Mr M-Farlane’s agreement with Mr
Martin, nor, in my opinion, are you
entitled to ask for it. It relates to
many things besides your engagement.
Your letter appears to be written under
the tdea that by his arrangement with Mr
Martin you may be barred from any claim
on Mr M‘Farlane under your engagement
with him. I need hardly say that he can-
not be liberated from any liability incum-
bent on him to you under your engagement
without your assent, and he has not asked
you to give this, 'With this explanation I
may add that Mr Martin takes over all the
engagements with members of the staff,
including your own, so that your position
remains just as it has hitherto been.’

“I do not doubt that Mr Rebson did not
feel himself justified in giving the pursuer
a copy of the agreement between the de-
fender and Mr Martin without the authority
of both these gentlemen. It was, however,
unfortunate that the pursuer did not see
the agreement, especially as there does not
seem to be anything in it which he might
not have seen. Further, as the pursuer
spoke in his letter of the ‘new proprietors,’
it would have been well if Mr Robson had
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told him distinetly that Mr Martin was the
sole proprietor of the newspaper. Probably
Mr Robson did not observe that the pur-
suer spoke of proprietors, and not only of
proprietor.

“In other respects Mr Robson’s letter
seems to me to be quite distinct, If the
pursuer had in addition obtained from Mr
Robson an assurance that Mr Martin was
the sole proprietor, and the only person
with whom he would have to deal, I do not
think that he could have reasonably asked
for more.

“The pursuer, however, was not satisfied
with any part of Mr Robson’s letter, and he
now explains that he doubted whether Mr
Robson had authority to write it, as the
letter is dated from Perth, and the pursuer
believed that the defender was also out of
Edinburgh.

“The pursuer accordingly on the 9th Sep-
tember wrote to the defender. The letter
is, I think, very infelicitously expressed.
The important question for the pursuer was
whether the defender accepted Mr Rob-
son’s view of his liability under his agree-
ment with the pursuer. 'The pursuer, how-
ever, uufortunately did not ask that
question, but after saying that Mr Robson
had refused to give him a copy of the
agreement, and that Mr Martin had inter-
fered in certain matters which had hither-
to fallen under his charge as manager, he
asked this question—‘I wish to know from
you, as the only person with whom I have
an agreement, whether I am to continue as
hitherto and as your manager to dis-
charge my duties under the agreement, or
whether, on the other hand, I am to cease
to doso?’

“I have some difficulty in appreciating
what the pursuer had in his mind when he
asked that question, because he knew that
the defender had parted with the news-
paper, and could not possibly employ any
one to act as his manager of the news-
paper.

“The pursuer then adds—*I would point
out to you that an agreement between you
and me is one thing, an agreement between
Mr Martin and me is a very different thing,
and it is not possible for parties to convert
the one into the other without my consent.
Of course I look toyou to fulfil your agree-
ment with me. It would be a serious mat-
ter for me, apart altogether from the direct
pecuniary consideration, if my agreement
were not fulfilled.’

“The last sentence, when taken along
with the other parts of the letter which I
have quoted, must, I think, be read as
meaning that it was not only or mainly his
salary about which the pursuer was anxious,
but his position as manager of the news-
paper. ltisproper to keep that in view in
considering the defender’s answer.

“That answer is dated the 10th Septem-
ber, and prior to that date the defender had
received from Mr Robson a copy of his
letter to the pursuer of the 1st September.
The defender says that he entirely approved
of Mr Robson’s letter, and aequiesced in
the view therein expressed as to his lia-
bility. The defender, however, did not

give the slightest hint in his letter to the
pursuer that that was his view. On the
contrary, he commences his letter by com-
plaining of the pursuer’s discourtesy in
communicating with his solicitor without
his knowledge, and then he goes on to re-
mind the pursuer that he had said that if
the defender had to stop the newspaper he
would never think of enforcing his engage-
ment, and that if the paper was transferred
to a company he would not object to his
engagement running on with the company,
and that when the arrangements with Mr
Martin were completed the pursuer had
entered most heartily into the matter, and
had worked night and day at the transfer.
The conclusion at which the defender ar-
rives is this—‘I name these things and
could name much more to show that you
never once objected to a single arrange-
ment Erior to the transfer, and you entered
most heartily into matters after the trans-
fer, and homologated the arrangement
made with Mr Martin that had relation to
‘taking overengagements with members of
the staff.” Mr Martin has undoubtedly
taken my place, as 1 told you on the day of
the transfer.’

‘“Now, I think that the natural meaning
of that letter was that the defender did not
admit any liability to the pursuer, but, on
the contrary, maintained that the pursuer
had by word and deed agreed that his ser-
vices should be transferred from the de-
fender to Mr Martin.

“] have already pointed out that the pur-
suer in his letter to the defender seemed to
be more concerned with his position than
in regard to his salary, and I aceept the
defender’s statement that it was that view
of the matter to which he addressed him-
self in his answer. But the pursuer had
distinetly told the defender that he looked
to him to tulfil the agreement, and I
think that the defender, if he took the
same view of his liability as his agent had
done, ought to have said so. When the
defender began by reproving the pursuer
for communicating with his agent, and
laboured to show that the pursuer had
‘‘homologated” the arrangements with Mr
Martin for taking over the engagements
with the staff, and then closed his letter
without the slightest hint that he ad-
mitted any liability, I am not surprised
that the pursuer concluded that he did not
agree with Mr Robson but repudiated all
liability.

It is also of some importance to observe,
as the matter was a good deal commented
upon, that the defender in his letter speaks
of the ““new proprietors ” of the newspaper,
and of the pursuer’s name having appeared
in the paper as the receiver of cash for “the
company,” expressions which suggested
that what the pursuer says he feared, viz.,
that there were some undisclosed proprie-
tors behind Mr Martin, was actually the
case. It must be noticed, however, that
the pursuer had before this date, as I shall
afterwards shew, a distinct assurance from
the agent of Mr Martin that the latter was
the sole proprietor.

““On the 12th September the pursuer again
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wrote to the defender—* Your narrative of
events is not quite accurate, though it con-
tains facts. 1 was certainly willing to fall
in with any reasonable arrangements, and
am so still. But I must know what the
arrangement proposed is as far as I am
concerned, and then I shall judge of its
reasonableness. At the present time I do
not know what is proposed. The position
is that I have an agreement with you in
writing, under which I have certain rights
and certain duties. I am not free to alter
that or make any agreement with anyone
else without having a written arrangement
with you to that effect, and 1 am not to
allow parties to drift into such a position
that I should not know with whom I had
an agreement, whether with you or with
Mr Martin. Your statement to the effect
that I would not enforce any agreement,
and as to my homologating any arrange-
ment between you and Mr Martin, is in-
accurate and misleading. I do not know
what the arrangement is, and so could not
homologate it, and your solicitor’s letter
to me shows that your letter is quite
erroneous, My position is that I ad-
here to my agreement unless and until a
new arrangement is made definitely in
writing between you, Mr Martin, and me,
and I fear that matters are drifting intodiffi-
culty because you and Mr Martin do nof
approach the point in a business-like way.’

“The defender on the 13th September
replied in the following terms:—‘I ex-
plained to you on the day of the transfer
all that was necessary for you to know—
(First) that Mr Martin would take my posi-
tion; and (Second) that he took over all
the engagements with members of the
staff, including yours, so that, as you your-
self expressed it, your engagement will just
run on.’ :

“That letter appears to me to proceed
upon the same lines as the previous letter
OF the 10th September.,

“The pursuer again wrote to the defender
on the 15th September, saying—*‘I have
yours of the 13th inst. Evidently you and
I differ as to facts, and we also differ as to
what is necessary so far as 1 am coneerned.
You are not entitled to hand over my en-
gagement to any other without my consent
any more than I would be to substitute a
new manager for myself without yours,
and I hope, for the sake of all conecerned,
that without any more delay you will
address yourself to this view of the matter,
and obviate difficulties resulting from your
breach of my agreement. Matters cannot
go on as at present.’

“The defender replied that he would not
return to Edinburgh until the end of the
month, when he would take the matter up.

¢“The pursuer, however, again wrote to
the defender, on the 21st September, say-
ing—What I fear is, that you and Mr
Martin are not quite at one as to my posi-
tion. I cannot make any agreement with
him without your consent, and of course
my agreement with you stands till another
is made. I hope that something satisfac-
tory to all parties will ensue.’

“The defender’s answer, which is dated

. his share of the profits.

the 23rd September, is as follows—‘Mr
Martin has taken over your agreement
along with that of the others, and stands to
you in the same relationship which I did,
You are therefore quite at liberty to make
any agreement with him you like without
my consent.’

‘“That letter closed the eorrespondence
between the pursuer and the defender. In
the correspondencelthink that they bothfell
into errors. The pursuer never put speeifi-
cally to the defender the two questions to
which it was important that he should have
an answer, viz.—First, whether, the defen-
deraccepted MrRobson’sview of hisliability;
and secondly, whether there were anyundis-
closed proprietors with whom the pursuer
would have to deal as well as with Mr
Martin. The defender, on the other hand,
wrote in a way caleulated, in my opinion,
to lead the pursuer to believe that he main-
tained that the pursuer had agreed to con-
tinue his employment with Mr Martin
instead of with the defender, and bad
thereby freed the defender.

‘““ Meantime communications, both writ-
ten and verbal, had been passing between
the pursuer’s agent Mr Prosser and Mr
Martin’s agent Mr Falconer, and also be-
tween the pursuer and Mr Falconer, to
which it is now neeessary to refer.

“Soon after the transfer of the news-
paper, Mr Martin made a proposal to the
pursuer that his salary should be reduced,
but that he should receive a larger interest
in the profits. I am satisfied that the pro-
posal was made in perfect good faith by
Mr Martin.

‘“The pursuer’s salary was very large—
£1000 a-year—and was a great tax upon
the resources of a newspaper which was
not paying its way. Mr Martin was there-
fore naturally anxious that the pursuer’s
fixed salary should be reduced, but he was
willing to give him a large interest in the
profits, so that the reduction of the salary
might be made up to him if by their joint
efforts the newspaper should be rendered
prosperous.

“The proposal was discussed in the first
instance between the pursuer and Mr Fal-
coner, and Mr Falconer says that he dis-
tinctly told the pursuer that Mr Martin
had become absolute proprietor of the
Seottish Leader. He also explained that
Mr Martin was desirous to retain the pur-
suer’s services as manager, but that he
wished to reduce his salary and increase
Nothing definite
was settled at this interview, as the pur-
suer told Mr Falconer that he would take
the advice of a legal friend. Mr Prosser
and Mr Falconer then had a meeting on
the 5th of September, when Mr Prosser
declined to entertain Mr Martin’s proposal
as to salary. Mr Falconer reported the
result of the meeting to Mr Martin, and
then with his authority wrote to Mr
Prosser saying that Mr Martin had ‘de-
cided to make no change.’

‘It was thus made clear that if the pur-
suer continued to act as manager under
Mr Martin the terms of his engagement
would not be altered.
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“On the 7th September Mr Prosser wrote
to Mr Falconer, referring to the statement
in his letter that Mr Martin had ‘decided
to make no change,’ and saying that it did
not lie with Mr Martin to decide anything
in reference to the pursuer; that the latter
had no agreement with Mr Martin, and
that Mr Martin would not, without the
pursuer’s consent, assume the defender’s
position and relation to him.

“0On the 8th September Mr Falconer
replied to Mr Prosser and said—‘As I
informed Mr Ross at my meeting with him;
Mr Martin has purchased the Scottish
Leader from Mr M‘Farlane, and is now the
sole proprietor of it. Am I to understand
from your letter that Mr Ross refuses to
act as manager under Mr Martin’s pro-
prietorship on the conditions set forth in
the letter appointing him ?’

“There then followed two long letters
from Mr Prosser. I do not think that it is
necessary to quote from these letters. The
import of them was that the pursuer would
not make any agreement with Mr Martin
alone, but only with Mr Martin and the
defender in conjunction.

“On the 16th September Mr Falconer
wrote that the only question between the
pursuer and Mr Martin was whether the
pursuer was willing to carry out the exist-
ing agreement under Mr Martin as coming
in place of the defender. Mr Faleoner
added that Mr Martin had no wish to pre-
judiee any claims which the pursuer had
against the defender.

“On the 20th September Mr Prosser
again wrote a long letter to Mr Falconer,
the gist of which seems to me to be in this
sentence—‘He’ (i.e., the pursuer) ‘will
make no agreement on any terms without
Mr M‘Farlane’s written concurrence.” Mr
Prosser also indicated his opinion that Mr
Falconer’s question, whether the pursuer
was willing to carry out the existing agree-
ment under Mr Martin was not a clear
question, because among other things it
might mean that Mr Martin should step
into the defender’s shoes as regarded rights
but not as regarded liabilities.

«“Mr Falconer replied on the 22ud Sep-
tember, saying that the question was asked
on the footing that Mr Martin would
become liable for all the obligations in-
cumbent on the defender under the agree-
ment, so far as they had not been already
implemented. He also said that the pur-
suer’s claims against the defender was not
a matter for Mr Martin to deal with or
discuss, and he repeated that Mr Martin
had no wish to prejudice any such claims.

“In answer to another letter from Mr
Prosser, upon the same lines as his pre-
vious letters, Mr Faleconer wrote on the
29th September:—¢I have stated fully the
footing upon which Mr Martin is willing
to continue Mr Ross in his employment;
and unless Mr Ross is prepared to accept
that footing I am afraid he must be left to
take his own course.’

¢On the following day Mr Prosserreplied :
—*Mr Ross is not in Mr Martin’s employ-
ment, and no question of continuation
arises, Hitherto I have been under the

impression that we were corresponding
because my client was willing to eonsider
any reasonable proposal whereby he should
convenience Mr M‘Farlane and Mr Martin ;
but this does not appear to be your view,
and Mr Ross consequently will adhere to
his existing agreement.’

‘“That letter was taken by Mr Falconer as
a declinature on the part of the pursuer to
accept the employment offered to him by
Mr Martin, and accerdingly he wrote to
Mr Prosser to that effect on the 1st
October, and intimated that the pursuer’s
connection with the Scottish Leader must
cease.

“On the 3rd October Mr Prosser again
wrote to Mr Falconer saying—‘Mr Ross
has no intention of breaking his agree-
ment, to which he adheres, and he does
not intend to cease attendance at the office
of the Scottish Leader.

‘“The latter statement naturally brought
from Mr Falconer the reply that ‘Mr Ross
can have no right to enter the Leader office
except by the authority of Mr Martin, and
if he insists upon doing so I shall advise
Mr Martin te take steps for having him
exeluded.’

“That is all the correspondence between
Mr Prosser and Mr Falconer to which it is
neeessary for me to refer. The pesition
taken up by Mr Falconer seems to me to
be unimpeachable, but I have considerable
difficulty in understanding Mr Prosser’s
views. I rather think that he began the
correspondence under an erroneous im-
pression as to Mr Martin’s position. He
evidently thought that Mr Martin’s view
was that as he had taken over the defen-
der’s engagements the pursuer was bound
to continue in his service. I do not think
that Mr Martin took that view, but I think
that he assumed, as the pursuer’s eonduct
at the time of the transfer entitled him to
assuimne, that the pursuer was willing to
continue to be manager of the newspaper
under him, and that the only question was
whether there should or should not be
some modification of his remuneration.
Further, Mr Prosser wrote as if the pursuer
could still insist upon specific implement, ot
his contract with the defender, and was
still entitled, notwithstanding the sale, to
continue to manage the newspaper. Such
a view, I apprehend, was altogether errone-
ous. The defender was entitled to sell the
newspaper (although he thereby made him-
self liable to a claim of damages on the
part of the pursuer for breach of contract),
and the newspaper having been sold, the
pursuer could have no possible right to
force himself into the office and to manage
the newspaper without the eonsent of Mr
Martin, to whom it had been transferred.

*The negotiations between the pursuer
and Mr Martin having thus been broken
off, Mr Prosser put himself into communi-
cation with Mr Robson. Mr Prosser fur-
nished Mr Robson with a copy of the
correspondence which he had had with
Mr Falconer, and on the 4th of October he
wrote to Mr Robson a letter in which he
said—‘Mr Ross looks to Mr M‘Farlane for
implement of his agreement, being willing
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to implement his part of it, I do not
understand the treatment which parties
are attempting to impose on Mr Ross,
unless it be with the intention of getting
him into a difficulty between two persons
who ought together to communicate with
him regarding any change but seem not
inclined to do so.’

“On the 5th of October Mr Robson
replied, and after referring at some length
to the correspondence between Mr Prosser

and Mr Falconer and to his own letter to -

the pursuer of 1st September, he said,—‘It
thus appears that what Mr Martin desires
is that Mr Ross should carry out, under Mr
Martin’s proprietorship, his agreement to
act as general manager of the Scotitish
Leader, and that Mr Ross is willing to do
so, the latter’s only difficulty apparently
being lest by acting under Mr Martin, as
now the proprietor of the paper in place of
Mr M'Farlane, and taking instructions
from Mr Martin in place of as formerly
from Mr M‘Farlane, he might prejudice any
claims he may have against Mr M‘Farlane
under the agreement. I thought that my
letter to Mr Ross of 1st September last
made it sufficiently clear that this would
not, be the case; but as you seem to have
some dubiety on this, I now state expressly
on behalf of Mr M‘Farlane that Mr Ross,
by carrying out his existing agreement to
act as general manager of the Scoftish
Leader under Mr Martin as coming iu place
of Mr M‘Farlane, and by taking his instruc-
tions and payment of his salary from Mr
Martin, shall not prejudice any claims he
may have against Mr M‘Farlane under the
agreement. I think that this should be
satisfactory.’

*“That assurance was regarded by Mr
Prosser as satisfactory, and he wrote to Mr
Robson on 6th October, saying that,—‘In
reliance on what you write on behalf of Mr
M‘Farlane, Mr Ross will continue to dis-
charge his duties as general manager of the
Scottish Leader under Mr Martin’s proprie-
torship, and I hope everything will go
smoothly.’

““Mr Prosser also asked Mr Robson to
communicate with Mr TFaleoner, and Mr
Robson sent to the latter a copy of Mr
Prosser’s letter. On the 7th October, accor-
dingly, Mr Falconer wrote to Mr Prosser—
‘T have written Mr Robson that the nego-
tiations between Mr Martin and Mr Ross
which were finally closed by my letter to
you of the 1st inst. cannot be re-opened,
and this being the case, I have to repeat
1y intimation that Mr Ross must cease his
attendance at the office of the Scottish
Leader, and I request that you should in-
form me when it would be convenient for
Mr Ross to vacate his house.’

“The pursuer’s connection with the
Scottish Leader thus came finally to an end.
Mr Martin says that by the time that Mr
Prosser’s letter of the 7th October was re-
ceived he had made other arrangements for
the management of the newspaper. I do
not think that these arrangements were of
such a kind as to form a serious obstacle to
the pursuer’s re-engagement if Mr Martin
had been anxious to get him back ; but on

the other hand, I have considerable sym-
pathy with Mr Martin’s unwillingness
again to associate himself with the pursuer,
looking to the position which the latter
had taken up in the ¢orrespondence, I do
not think, however, that the question of
Mr Martin’s reasonableness or unreason-
ableness in refusing to take the pursuer
back is of much importance in regard to
the present question.

¢ After his connection with the Scottish
Leader ceased the pursuer was for a long
time unable to obtain employment, but
about six weeks prior to the commence-
ment of the proof (8th June 1893) he ob-
tained a situation with the Linotype Com-
pany in London at a salary of £300 a-year,
He has since that date, as appears from
the Joint Minute obtained employment
as manager of the wnewspaper Black
and White. The engagement is for three
months, at the expiry of whieh period it
may or may not be continued. Tge salary
is at the rate of £400 a-year.

‘I have now referred to all the evidence
which appears to me to be material in this
case, and the questions to be determined
upon_that evidence appear to me to be (1)
whether the pursuer has established his
claim to damages; and (2) if so, at what
amount ought the damages to be assessed.

“The argument for the defender is, that
the pursuer had the offer open to him of
the same employment upon the same
terms with Mr Martin as he had previously
had with the defender, and that as he
chose not to accept that offer, any loss
which he has thereby sustained is due to
himself and not to the defender.

*I think that it is settled law in the case
of breach of contraet of service, that if a
servant has an offer of employment of the
same kind and with the same remunera-
tion as under the eontract which has been
broken which a reasonable man would ac-
cept, he cannot reject the offer and claim
damages for loss on account of breach of
contraet.

““Now, I think that the offer which the
pursuer had from Mr Martin was one which
it was reasonable that he should accept.
At the same time the circumstances were
very peculiar, and it seems to me that the
Eursuer was not to blame for seeking to

ave his right of recourse againt the de-
fender clearly defined and recognised before
finally aceepting service with Mr Martin.
The pursuer knew that Mr Martin bad
taken over all the defender’s obligations to
his employees, and it he had accepted Mr
Martin’s offer without having his claims
against the defender reserved, he might, in
the event of the stoppage of the Scottish
Leader, have found tgat he had lost his
right to make any claim against the defen-
der, and this was an important considera-
tion, because unless Mr Martin succeeded
in making the newspaper pay better than
the defender had been able to do, the
chances were that it might be given up
long before the expiry of the pursuer’s
engagement,

‘“But_the pursuer obtained the assur-
ance, which i1t was important for him to
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have, from Mr Robson, on the 1st of Sep-
tember; and if he had asked the same
assurance from the defender, I do not
doubt that he would have got it. I there-
fore think that the pursuer was himself
very much to blame for what occurred,

“T am, however, of opinion that the
defender was to blame, in that the natural
inference from his letters was that he did
not take the same view of his liability as
Mr Robson did, but held that the pursuer
had agreed to relieve him and to take
service with Mr Martin as coming in his
place.

“The defender thus not only disabled
himself from fulfilling his eontract, but by
his subsequent conduct misled the pur-
suer, and is to a certain extent responsible
for the pursuer’s loss of the situation.

“The result appears to me to be that the
defender having broken his contraet, hav-
ing by his letters induced the pursuer to
believe that he repudiated liability, and
having thereby prejudiced the pursuer in
his negotiations with Mr Martin, is liable
in damages; while, upon the other hand,
the pursuer, by taking up an untenable
position in his correspondence with the
defender and with Mr Martin, materially
contributed to the discontinuance of his
employment as manager of the Leader,
and is therefore not entitled to the full
amount of damages which he could have
claimed if there had been no fault on his
part. In other words, I think that dam-
ages are due, but that the amount of dam-
ages is a jury question, to be determined
in view of the whole circumstances of the
case; so dealing with it, I assess the dam-
ages at the sum of £800.”

The defender reclaimed, and argued—
(1) There was here no practical breach of
contract. Technically there might be a
breach, practically there was none. The
essence of the contract was that the pur-
suer was to be manager of a certain paper,
at a certain salary, for a certain time. If
the paper had beeun stopped, or if his salary
had been reduced, or if he had been de-
graded from his position of manager to
that of a elerk, then a breach of contract
would have been committed, but none of
these things had happened. The personal
element in the contraet was subordinated
to the official element, and delectus personce,
if present at all, was only so to the most
trifling extent. It distinctly appeared that
the defender after selling the paper took
up the position—‘1 have now nothing to
do with the proprietorship or mode of,con-
ducting the paper, but if the contract is
broken I am still bound.” The pursuer
had two distinct matters weighing on his
mind (1st) as to his remuneration. The
question as to remuneration—This matter
was settled satisfactorily by Mr Robson’s
letter to the pursuer; he was quite satisfied
with the explanation therein eontained,
and in his subsequent letters to the de-
fender he never referred to the question of
salary. (2nd) As to his duties—This was
the matter which formed the subject of the
correspondence between the pursuer and
the defender. The pursuer objected to

serve under Mr Martin, but as long as he
was continued in the position of manager
of the paper he had no right to object. In
short, it was this unwarranted objection of
the pursuer to serve under Mr Martin
which led to his dismissal and the present
action, (2) Even if it was held that there
had been a breach of contract on the part
of the defender, no damages, or at least
nominal damages only should be awarded
to the pursuer. Where there was fault on
the part of the employer and wrongous
dismissal of the employed, damages were
given to the latter for loss of reputation.
That element did not enter here. If it was
assumed that there was breach of contract
the pursuer was bound to accept equivalent
employment if he could get it. Here he
did get an offer of similar employment
from Mr Martin. But by reason of ground-
less apprehensions, he took up, as the Lord
Ordinary admitted, an untenable position
which led or atleast materially contributed
to his dismissal. He was therefore entitled
to no damages for the same reason that a
person materially contributing to his own
injury was entitled to none—Florence v.
Mann, December 17, 1890, 18 R. 247,

Argued for the pursuer—Under the terms
of the contract it was made matter of
specific agreement that he was to serve
under the defender. It wasa personal con-
tract, and delectus personc entered into it.
The relationship of master and servant
existed between the proprietor and geueral
manager of a newspaper. The pursuer
knew that the defender was a man pos-
sessing substantial means, and he entered
into the contract on the condition that he
remained his employer. Therefore when
the defender sold the paper to Mr Martin
he committed a breach of contract—Fraser
on Master and Servant, p. 122; Macdonell
on the Law of Master and Servant,
242; Addison on Contracts (7th ed.), p.
311; Harkwns v. Smith, March 11, 1841,
F.C.; Robson v. Sharpe & Drummond,
May 2, 1831, 2 B. & A. 303; Beckum v.
Drake, July 26, 1849, 2 H. of L. Cas.
579, opinion of Mr Justice Erle, p. 606;
Emmens v. Elderton, August 12, 1853, 4
H. of L. Cas. 624, opinion of Mr Justice
Compton, p. 646; Hole v. Bradbury,
June 17, 1879, L.R., 12 Ch, D. 886; cases
collected in Lamleigh v. Braithwaite, 1
Smith’s Leading Cases, 151. The bank-
ruptcy or death of the defender would
have dissolved the contract— Fraser on
Master and Servant, pp. 168 and 328, The
pursuer was entitled to refuse to aceept Mr
Martin’s employment until he had got the
defender’s guarantee that his claims against
him would not be prejudiced by his doing
so. If the pursuer had accepted Mr Martin
as his employer without getting the sanc-
tion of the defender to the arrangement,
the defender’s liability under the contract
would have eome to an end—Skene v.
Greenhill, May 20, 1825, 4 Shaw 26, Lord
Glenlee’s opinion.  The matterstood wholly
on the correspondence, and the correspon-
dence showed (1) that the pursuer was
apprehensive that his claims against the
defender for salary would be prejudiced if
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he entered into an arrangement with Mr
Martin without the defender being a party
thereto; and (2) that the purpose of the
defender was to get rid of his liabilities to
the pursuer under the contract by getting
him to enter into an arrangement with Mr
Martin.
pursuer did not bind the defender, it only
contained a statement of Mr Robson’s
opinion.

At advising—

LorD JusTICE-CLERK—The pursuer was
in 1888 engaged by the defender, who was
then proprietor of the Scottish Leader news-
paper, to act as manager of that journal.
The agreement was in writing, and was in
these words—*‘I hereby accept your offer
to serve me as general manager of the
Scottish Leader for two years, at the
annual salary of £400.,” The pursuer thus
plainly entered into a contract to serve
the defender as his manager of the news-
paper owned by him. The engagement
was renewed for a subsequent term of five
years on l1st January 1890, on somewhat
different terms as to emolument which it
is unnecessary at this stage to enter into,
but the actual appointment is thus ex-
pressed—*‘ We have to-day arranged your
reappointment as general manager of the
Scottish Leader on the following termus,”
and it is signed both by the pursuer and
defender. It was therefore a renewal of
the contract of service by the pursuer to
the defender. The nature of the employ-
ment was in no way altered. The pursuer
was personally to serve the defender in
the position agreed upon. I concur, there-
fore, with the Lord Ordinary in thinking
that there was no obligation on the pur-
suer to continue in the office of manager
of the Scottish Leader if the defender
should cease to be connected with it, and
so necessarily make it impossible for the
agreed-on service to be rendered. The
defender by selling the newspaper made
it impossible for him to implement his
part of the contract. That is clear, and
indeed was conceded by the defender’s
counsel.

On 20th August 1892 the defender in-
formed the pursuer that he had sold the
Scottish Leader to Mr Martin, a gentleman
who had been sub-editor of the newspaper
for some time previously, but the pursuer
was only informed of this in general
terms, and the particulars of the arrange-
ment between the defender and Martin
were not disclosed to him. The pursuer
and Martin then conferred as to the for-
mer remaining on the staff of the paper,
and this the pursuer was willing to do.
But after consulting a friend he proceeded
to take steps to have his position in the
matter made definite, feeling probably that
under his agreement with the defender his
financial position was safe, but that if he
was dependant on Mr Martin only, or on
undisclosed proprietors behind him, and
let go his hold of the defender, he might
suffer financially later on if the news-
paper should fail. He was therefore not
prepared to agree to any arrangement

The letter of Mr Robson to the

which should simply transfer his services
to Mr Martin, without the position being
mga,de definite, that he did so with defender
still bound, so that what he might fail to
get by doing work under Mr Martin during
the unexpired part of the term of his
agreement, he could exact from his origi-
nal employer. He was afraid that he might
be held to have given up all claims upon the
defender if he engaged under Martin with-
out the defender’s distinct consent. Accord-
ingly, the pursuer wrote to Mr Robson, the
defender’s agent, on 1st September—[His
Lordship read the letter as quoted by the
Lord Ordinary]—He thus at the outset
stated very distinctly that he must have
implement of his agreeement, or a suffi-
cient guarantee for implement., To that
letter Mr Robson replied—{His Lordship
read the letter as quoted by the Lord Ordi-
nary.] Mr Robson communicated these
letters to the defender.

The pursuer was not satisfied with Mr
Robson’s letter, and was dissatisfied with
the action Mr Martin was taking in the
Leader office, and being still in ignorance
of what the defender and Martin had
arranged, was confirmed in his intention
of insisting upon a definite arrangement
before in any way recognising any altera-
tion of the position as regarded himself
and the defender. Accordingly, he wrote
on 9th September to the defender direct,
and in that letter he mentions his ignor-
ance of the arrangement, and what Mr
Martin is doing in the office, and then
says — [His Lordship read the passage
quoted by the Lord Ordinary]—To that
letter the defender replied on 10th Septem-
ber, and after referring to various verbal
communings between him and the pur-
suer, concludes thus—[His Lordship read
the letter quoted by the Lord Ordinaryl—
To that letter the pursuer replied on the
same date and said—[His Lordship read
the passage quoted by the Lord Ordinary].

I pause here to say that in my opinion
these letters made one thing perfectly
plain, viz., that the pursuer and defender
were not at one as to any understanding
or arrangement between them beyond or
in any way modifying the existing agree-
ment between them, and that the pursuer
held by his rights under that agreement
until it should be displaced by somne other
binding written eontract between him and
the defender and Martin. The pursuer’s
letter of 12th September is most definite,
and the defender could not be under any
mistake as to its meaning.

The defender’s answer is curt, and takes
no notice of the pursuer’s stipulation that
a new arrangement must be made de-
finitely in writing if there is to be any
alteration of his position by his serving
under Martin as the new proprietor.
He says—[His Lordship read the letter]l—
To this the pursuer replies on 15th Sept-
ember—[His Lordship read the letier]—
The defender being absent on holiday
writes postponing his answer, and the
pursuer agains writes on 2lst September
—[His Lordship read the letter]—And to
that letter the defender’s final replyis on
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the 23rd— [His Lordship read the letter].

I have gone over these letters in detail,
because they appear to me to contain the
kernel of the whole matter, and I do not
think that any correspondence which took
place afterwards between the agents of the
pursuer and Martin, or any parole evidence
can affect the position established by them
in any way. 1 think they make it plain—

1. That the pursuer was willing to work
on the Secottish Leader after it was sold
by the defender, and so relieve the defender
to the extent to which he might be remun-
erated by the new proprietors, provided he
was made secure in writing that he did
not lose the benefit of his agreement with
the defender if his new work failed to
yield him the same emolument absolutely
or partially.

2. That the pursuer made it plain to the
defender that without written agreement
he would hold to his rights under the
agreement already existing.

3. That the defender intentionally de-
clined to notice the pursuer’s stipulations,
and endeavoured to make out that Martin
had taken over the pursuer, and suggested
to the pursuer to make any bargain he
liked with Martin.

4. That he intentionally declined to say
anything which would admit that he was
still bound by his contract, or to give a
consent to a new arrangement so as to
protect the pursuer from an after repudia-
tion, on the allegation of an alteration in
the pursuer’s legal position, should occasion
arise for the pursuer demanding that the
defender should make good any loss which
might follow the change.

5. That the defender so acted in the hope
and belief that the pursuer would be per-
suaded to act without consent or guaran-
tee and that he might thus escape from
his liability.

Matters so remained during a protracted
correspondence between the pursuer’sagent
and Mr Martin’s agent, but when at last
the former believed that what his client
insisted upon was to be admitted by the
defender, Martin declined to allow the pur-
suer to enter the premises of the news-
paper, or to do any duty in connection with
it. Tothat the pursuer had to submit, for
he was not under any contract with Mr
Martin, and could not claim anything
against him.

In these circumstances I coneur with the
Lord Ordinary in holding that there was
here breach of agreement. Indeed, as I
before stated, it was practically admitted
at the debate that there was a technical
breach of agreement. The pursuer was
engaged by the defender for a term. The
defender has not fulfilled the engagement.
But the defender’s counsel, Mr Comrie
Themson, argued that for that non-fulfil-
ment the damages sheuld only be nominal.
I am unable to see how that should be so.
The pursuer was of course not entitled to sit
idle and make no effort to obtain suitable
employment, He must fairly and reason-
ably exert himself to earn his living, and
can only come against the defender for the
loss he sustains from inability to secure a

position as good as that which was agreed
upon with the defender. The Lord Ordi-
nary thinks that he has not been in default
in this, and I am of the same opinion. He
has obtained a situation bringing him a
substantial salary in his own line of life,
although not sueh a high salary as he was
entitled to by the agreement in question.
But taking that into full consideration, the
Lord Ordinary has come to the conclusion
that his loss has amounted to £800. I see
no reason to hold that his Lordship’s ver-
dict on the damages is in any way ex-
cessive, and indeed the amount was not
seriously impugned by the defender if it
should be held that the pursuer was entitled
to more than nominal damages.

I would therefore move your Lordships
to adhere to his interlocutor.

Lorp YounNe — This is an action of
damages for breach of contract, the con-
tract being one in writing between the
proprietor of a newspaper and the pursuer
that the latter should act as manager
of the newspaper for a period of five
years, and it is very necessary to have
regard to the nature of that contract.
It is not a mercantile contract, but a
contract between the proprietor of a
paper—who might be a lady living in Lon-
don or Paris or anywhere else —and a
gentleman to aet as manager for a period
of five years. Within the five years the
proprietor of the paper, who contracted
witﬁ the pursuer, found it expedient to sell
the paper, and he sold it aecordingly to Mr
Martin, who had been editor of it, but with
an agreement between him and Martin
that the latter should take over the statt
and fulfil all M‘Farlane’s obligations to all
the members of the staff including the
pursuer, the manager. It seems to be
thought by the pursuer—and this is indeed
the foundation of the action—that by selling
the paper to Martin, although with a stipu-
lation that the buyer should take over the
staff of the paper, a breach of contract
with the pursuer was committed. I am
clearly of opinion that that was no breach
of contract. It was no part of the con-
tract with the pursuer, expressed or im-
plied, that Mr M‘Farlane should continue
to be the proprietor of the paper for five
years and that he should not sell it. He
might have ceased to be proprietor of the
paper by death. He did not contract to
live for five years. If he had died and the
paper passed to his heirs, would there have
been any breach of contract there? T am
of opinion that there would not, and that

“there was just as little in the present case.

The defender acted with perfect propriety
in arranging with the new proprietor that
he should take over the pursuer as mana-
ger under the contract with him, I have
said nothing hitherto to imply anything to
the effect that Mr M‘Farlane did not re-
main bound to see that the contract with
the pursuer was implemented. My
opinion is that the contract would be
completely performed by a new proprietor
just as much as it would be performed by
the old proprietor continuing the pursuer
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in the position of manager and requiring
him to perform no duties except those
which fell within the true meaning and
import of the contract, and paying him his
salary according to its terms. I am of
opinion upon the evidence that Mr Martin
did take over the pursuer as manager of
the paper, and did agree to satisfy the
whole of his rights under the contract.
There is nothing in the evidence to show
that the pursuer was ever required to do
anything which was not within his duty as
manager under the terms of the contract,
or further, that the payments due to him
under the contract for his services were
ever withheld to the extent of a sixpence.
I cannot therefore hold that there was
here any breach of contract.

I do not care very much to refer to the
letters, which I think are quite unneces-
sarily numerous, and some of them unneces-
sarily long, and not expressed with that dis-
tinctness which in abusinesscorrespondence
would have been desirable, but I am satisfied
upon the evidence that the pursuer’s real
grievance was being put under Mr Martin
as his master. He preferred Mr M‘Farlane.
That was what touched and irritated
him, but I can give no effect to that irrita-
tion. Ithink it sufficiently proved that the
untenable nature of the position of object-
ing to being put under a new proprietor oc-
curred very strongly to the pursuer, be-
cause he said in his evidence that he was
willing to act as manager under Mr Martin,
but that he desired only an assurance that
he would be paid. Mr M‘Farlane said—and
I believe him thoroughly—that if that assur-
ance had been asked he would have given
it, but his position was that he was under
obligation to see the contract fulfilled, and
he did not require to express his obligation
in writing to make it effectual against him.
His agent expressed it in writing, but.it
would have been as binding had he not
done so. Mr M‘Farlane was under that
obligation, and if the pursuer had gone on
to perform his duties under Mr Martin—
not being asked, as he never was asked, to
do anything that was not incumbent upon
him,and being paid his salary—there would
have been no necessity for any reeourse
against Mr M‘Farlane. I am therefore
of opinion that the defender should be
assollzied.

LorD RUTHERFURD CLARK--The counsel
for the defender conceded that in selling
the newspaper the defender had broken his
countract, and that the only question before
the Court was a question of damages. Iam
not disposed to examine a position which
was assumed after full deliberation. But
so far as I can judge they are right in their
view of the law, When the defender by
the sale disabled himself from fulfilling his
contract, he was I think in breach of it.

But the point is not of much importance.
The defender in any view was responsible
for the due fulfilment of the contract. He
arranged with Mr Martin that the pursuer
should be continued as manager under him,
If he consented that the pursuer should
assume that position without prejudice to

his rights under the existing contract, it
might be that there would be no breach of
eontract, or if the sale was a breach the
damages might be merely nominal.

It cannot be doubted that the pursuer had
a material interest to see that the defender
was not discharged. Mr Martin had no
means. He bought the newspaper with
borrowed money. Nor so far as we can
see had the pursuer any guarantee from
the success of the undertaking, It seems
to have been disastrous to all concerned.

As I understood the argument, the case
was présented by both parties on thisissue,
Did the defender give or withhold the
necessary consent? The defender was
bound to give it if he was to plead that
the arrangement with Mr Martin was a
due fulfilment of his contract, or that the
pursuer’s claim was reduced to nominal
damages, For it was essential that the
pursuer’sclaimsagainst the defendershould
be preserved, and if he entered into the
employment of Mr Martin without the
gm‘suer’s consent the defender would have

een liberated. At least there would have
been a risk of that result, and the pursuer
was not bound to run any risk. Nordo I
think that I am stating any proposition
which the defender disputes. e professes
that he was all along ready to give the
requisite consent, and that in fact he gave it.

From the first the pursuer took up a dis-
tinct position. He would not enter into a
contract with Mr Martin without the con-
sent of the defender, On the other hand
he was willing to become the manager for
Mr Martin if that consent was given. He
may have been annoyed that he should be
Elaced under one who had been formerly

is subordinate, and who proposed to con-
duct the newspaper in a manner of which
he did not approve. But he did not betray
his feelings. Mr Martin himself says that
up to the time when the pursuer left
the office ‘“‘the relations between me and
the pursuer were entirely harmonious and
cordial.”

Mr Martin on his ({)art was desirous that
the pursuer should continue to act as
manager, but on the condition that he
entered into his employment. In his letter
of 16th September Mr Falconer, as Mr
Martin’s agent, asked for a definite reply
to the question “ whether Mr Ross is or is
not willing to carry out the agreement with
Mr Martin.” Inaquestion with Mr Martin
the pursuer could expect nothing more.
He could not be continued in his office on
any other footing than as the servant of
the owner of the newspaper. He refused
the offer because he could not obtain the
defender’s consent. He was definitely dis-
missed by Mr Falconer’s letter of Ist Oc-
tober, inasmuch as he had declined *‘the
employment offered to him by Mr Martin
on the footing expressed in my letters,”
The pursuer could do nothing but submit,
He had no contract with Mr Martin,

If the defender desired to fulfil his agree-
ment with the pursuer, or to escape with
nominal damages on the theory that he
was in breach of it, he was, as I have said,
bound to give his consent to the pursuer’s
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acceptance of Mr Martin’s offer. I go
further., I think that he was bound to
make it perfectly clear that he was not in
any way relieved of his contract; for it
was by his act that the position of the pur-
suer was altered. He was, I think, bound
to give the pursuer a full assurance
that he would mnot be injured mnor
incur risk of injury thereby. Nor can
I imagine why anyone who was willing
to fulfil his agreement should have any
hesitation in giving such an assurance. The
strange thing in this case is that the defen-
der maintains that he was always willing to
give his consent, and yet that the negotia-
tions between the pursuer and Mr Martin
proved abortive for the want of it. I think
that the defender was not willing to give
his consent, and that it was the refusal of
that consent which caused the dismissal
of the pursuer. To my mind this is quite
clear from the correspondence between the
pursuer and defender. I quote only three
passages. By a letter dated 12th Septem-
ber the pursuer very distinctly defined his
position. He said—[His Lordship read the
puassage quoted by the Lord Ordinaryl.
On :23rd” September the pursuer again
wrote to say—[H¢is Lordship read the pas-
sage quoted by the Lord Ordinary)l. The
defender’s answer on the 23rd was—[His
Lordship read the passage quoted by the
Lord Ordinaryl.

The defeuder is asked for his consent.
His answer is that the pursuer may make
the agreement withoutit. The pursuer did
not require or desire any such information.
I can put noother construction on his letter
than that the defender refused to give his
consent. I bave stated what I conceive to
have been his duty in this respeet. I am
satisfied that his duty was not discharged.
He gave the pursuer no assurance that he
would not sutfer prejudice by entering into
an agreement with Mr Martin without his
consent, and his conduet forces on my mind
the belief that he was trying to induce the
pursuer to transact with Mr Martin on that
footing, with a clear perception of the bene-
fit which would thence arise to himself,

But it is said by the defender that a full
consent was given by the letter of Mr Rob-
son dated lst September 1892. I do not
think so, nor did the defender. If he had
been of that mind he would have had ne
hesitation in giving his consent when the
pursuer asked for it. He would be doing
nothing more than repeating an act of
which he had previously approved. But
Mr Robson does not deal with the subject.
He merely points out three things—(1st)
That the defender could not be liberated
from the agreement without the pursuer’s
consent; (2nd) that such a consent had not
been asked ; and (3rd) that Mr Martin had
takenoveralltheengagementswiththestaff.
He says nothing about the defender’s con-
sent nor of the necessity of that consent to
preserve the rights of the pursuer. Pro-
bably he was under no duty to enter on
any such matter. I cannot, however, read
his letter as meaning that the pursuer
might contract with Mr Martin without
forfeiting his claims against the defender.

But the just construction of the letter is
really a matter of no moment, for the de-
fender refused to aet up to the interpreta-
tion which he now puts upon it.

A copy of the letter had been forwarded
to the defender. He says—*Your reply is
admirable.” Itseemstome a very ordinary
letter unless it had a meaning which is not
apparent on the surface., I think that the
defender believed that it might throw the
pursuer off his guard and lead him to
accept, without the defender’s consent, the
employment which Mr Martin was likely
to offer.

After the pursuer’s dismissal by Mr
Martin, Mr Robson wrote a letter to Mr
Prosser, the agent for the pursuer, on 5th
October. It is a remarkable letter, and I
think it right to quote from it—[His Lord-
ship read the passaye quoted by the Lord
Ordinary).

How Mr Robson thought that he had
expressed in the first letter what he ex-
presses in the second I cannot comprehend.
But his letter had no practical effect, for Mr
Martin refused to recede from the position
which he took up on the 1st October, and
the pursuer’s dismissal remained a fact. It
is not, however, without importance. If it
expresses the true sentiments of the defen-
der, they were strangely concealed. The
defender did not act in conformity with
them. He was repeatedly asked to give
his consent and as often he refused or
failed to give it. 1 am surprised to think
that the defender, who wrote the letter of
23rd September, can pretend that Mr Rob-
son’s letter is an accurate expression of
what he was willing to do. Iam persuaded
that it did not become an accurate expres-
sion until he knew that the pursuer had
been definitely dismissed.

I am of opinion that the defender has not
implemented his agreement. If the sale
was not a breach he was bound to enable
the pursuer to enter Mr Martin’s employ-
ment without sacrificing or prejudicing his
rights under the agreement. In no other
way could he implement his contract. If
the sale amounted to a breach he was
equally bound to follow the same course if
he was to escape with nominal damages.

LorD TRAYNER—I concur in the opinion
of Lord Rutherfurd Clark.

The Court adhered.

Counsel for the Pursuer—Dickson—Sal-
vesen—Crabb Watt. Agents—Boyd, Jame-
son, & Kelly, W.S.

Counsel for the Defender—Comrie Thom-
son—Guthrie, Agents—Millar, Robson, &
M‘Lean, W.S.




