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Fisher, and Margaret M‘Nab, now or lately
the defender’s servants, or one or other of
them, the defender did falsely and calum-
niously and maliciously say of and eoneern-
ing the pursuer, ‘You are drunk,’ or used
- words of like import and effect, to the loss,
i£njury, and damage of pursuer. Damages
170.”
Against this interlocutor the defender
reclaimed, and the pursuer moved the
Court to vary the terms of the issue by
deleting the words ‘“and maliciously.”

Argued for the defender—The action was
irrelevant. The words were not seriously
meant; they were merely thrown out by
the defender in riwa during a squabble
between him and the pursuer. They were
therefore not a proper subject for an action
—Shand v. Finnie, Feb, 10, 1802, Hume’s
Decisions, 612 ; Cusine v. Begbie, December
10, 1803, Hume’s Decisions, 622. The words
themselves in the circumstances of the
case were not actionable. Opinion of Lord
President Hope in Friend v. Skelton,
March 2, 1835, 27 S.J. 237. Even if the
accusation was held to be seriously made,
and the words were held to be actionable,
it was a statement made to a servant by a
master and therefore was privileged, and
malice must be both averred and proved.
No special malice was averred, and there-
fore no issue should be allowed.

Argued for the pursuer—The words of
the defender were actionable, since they
had hurt the feelings and reputation of
the pursuer. To charge the head cook in
the preseuce of others with being drunk
was an actiouable accusation, and it was
for the jury to judge whether or not the
accusation was slanderous— Balfour v.
Wallace, July 14, 1853, 15 D. 913; Craig v.
Jex Blake, July 7, 1871, 9 Macph, 973;
Rankine v. Roberts, Nov 26, 1873, 1 R. 225;
Farquhar v. Neish, March 19, 1890, 17 R.
716. The statement was not privileged,
and malice should not be inserted in
the issue. No doubt the statement was
made by a master te a servani, but it
had been spoken before other servants and
shouted out several times in a public place
—Milne v. Smith, November 23, 1892, 20 R.
95; Ingram v. Russell, June 8, 1893, 20 R.
771, opinion of Lord President Inglis p. 776
Douglas v. Main, June 13, 1893, 20 R. 793.
Tendency of modern decisions was to leave
the question of privilege open till the trial
of the cause.

At advising—

Lorp Young-—This is an action by a
cook against her employer for damages for
defamation. Now, it appears from the
pursuer’s statements on record that some
sortofcontentionarosebetweenthecook and
her master, that they both lost their temper,
and that upon that occasion he said to her
“You are drunk, you must go at once.”
The action is not upen ‘‘go at onece” but
on *‘you are drunk,” and the pursuer has
added on reeord the explanation—a very
candid one—that the defender made the
accusation ‘‘you are drunk ” without taking
any trouble to ascertain whether or not it
was true. He was angry with the pursuer

for asking for further assistance, and he
simply made the accusation in order to
browbeat her, and the question is, whether
that is a relevant statement to support an
action of defamation. I am of opinion
that it is not. If a cook gets into a
squabble with her master upon the question
ofrequiringfurther assistanceinthekitchen,
and they both lose their temper, and the
master in order to browbeat the servant,
says to her ““you are drunk,” I do not think
that constitutes a case of defamation which
is an actionable case. I am therefore of
of opinion that the action should be dis-
missed.

Lorp RUTHERFURD OLARK—Looking at
the averments made by the pursuer on
record, I think this case is a very extraor-
dinary one, but notwithstanding these
averments 1 personally would be inclined
to allow the pursuer an issue.

Lorbp TRAYNER—I think the pursuer’s
case is irrelevant, The words used by the
defender of which the pursuer complains
were uttered by him, according to the
pursuer’s averment, while he was in a
violent temper, and were uttered not for
the purpose of making an accusation
against the pursuer, but simply ‘to brow-
beat her.” The animus injuriandi there-
fore which lies at the root of such cases as
the present is negatived by the pursuer’s
own averment.

Lorp JusTicE-CLERK—I have come to
the conclusion to agree with the majority
of your Lordships.

The Court recalled the Lord Ordinary’s
interlocutor, and dismissed the action as
irrelevant.

Counsel for the Pursuer — Wilson—W,
%osmson. Agent — Edward P. Thomson,

Counsel for the Defender—Young—Glegg.
Agents--Morton, Smart, &Macdonald, W.S,

Friday, January 19.

FIRST DIVISION,

INSPECTOR OF GALASHIELS v». IN-
SPECTOR OF MELROSE AND THE
BOUNDARY COMMISSIONERS.

Boundary Commissioners — Transferred
Area—Relief of Paupers— Competency of
Order—~Local Government (Scotland) Act
1889 (52 and 53 Vict. c. 50), sec. 50.

By order which came into force 11th
June 1891 the Boundary Commissioners
transferred a portion of the parish of
M. to the parish ot G.

In an action by G. against M. the
Court of Session decided that M. con-
tinued to be liable for the relief of
paupers who had acquired a settlement
by birth or residence there before the
date of the Commissioners’ order.

M. and G. having failed to make an
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agreement adjusting their financial
relations, went, under see. 50 of the
Local Government Scotland Aet of
1889, to the Boundary Commissioners,
who, inter alia, ordained G., as from
11th June 1891, to assumerespousibility
for, and to relieve M. of all allowances
made since that date or to be made in
respect of paupers who had at that
date acquired a settlement within the
transferred area.

Held that this order was not wlira
vires of the Commissioners.

By order, dated 13th December 1890, the
Boundary Commissioners, acting under
the Local Government (Scotland) Act 1889,
determined and ordered that, subject to
the provisions of the Act, so much of the
parish of Melrose as was situated in the
eounty of Selkirk should cease to be part
of that parish, and should form part of the
parish of Galashiels. This order was con-
firmed by Act of Parliament, and eame into
force on 11th June 1891,

Thereafter a question arose and was
litigated between the parish of Galashiels
and the parish of Melrose as to the effect of
this order upon the liability of the parish
of Melrose for the maintenance of paupers
who, by birth or residence in the part of
the parish which had been so transferred,
had their settlement in the parish of Mel-
rose at the date of the transfer. It was
decided by the First Division of the Court,
12th May 1892, 19 R. 758, that the transfer
by the Boundary Commissioners did not
affeet the liability of Melrose for parochial
settlements acquired prior to the date of
the transfer.

The first and seeond sub-divisiens of sec-
tion 50 of the Local Government (Scotland)
Act 1889 (52 and 53 Vict. cap. 50) are as
follows:—* (1) Any councils and other
authorities affected by this Act, or by any
order or other thing made or done in pur-
suance of this Act, may from time to time
make agreements for the purpose of ad-
justing any property, income, debts, lia-

ilities, and expenses of the parties to the
agreement so far as affected by this Act or
such order or thing, and the agreement
and any other agreement authorised by
this Act to be made for the purpose of
the adjustment of any property, debts,
liabilities, or financial relations, may pro-
vide for the transfer or retention of
any property, debts, and liabilities, with
or without any conditions, and for the
joint use of any property, and for the
transfer of any duties, and for payment
by either party to the agreement in respect
of property, debts, duties, and liabilities so
transferred or retained, or of such joint
use, and in respect of the salary, remunera-
tion, or compensation payable to any officer
or person, and that either by way of a
capital sum or of an annual payment.

¢(2) In default of an agreement as to any
matter requiring adjustment for the pur-
poses of this Aect, then, if no other mode
of making such adjustment is provided by
this Act, such adjustment may be made or
determined by the Commissioners.”

By sub-section 3 of the same seetion it

is provided—*“The Commissioners, when
making an adjustment under this Act,
shall be deemed to be a single arbiter
within the meaning of the Lands Clauses
Consolidation (Scotland) Act 1845, and the
Acts amending the same, and the pro-
visions of those Acts with respect to an
arbitration shall apply accordingly.”

. Questions arose between the two parishes,
inter alia, as to the adjustment of liabilities
and income and expenses in conneetion
with the administration of the poor-law, as
affected by the order of the Boundary Com-
missioners. They failed to agree in ad-
justing their differences, and accordingly
under sub-section 2 of section 50 the adjust-
ment fell to be made and determined by
the Boundary Commissioners. The Com-
missioners, on 4th August 1892, issued a
provisional award, and after considering
representations by the Parochial Board of
Galashiels, on 10th November 1892 issued
an award, the operative part of which is as
follows :—* (First ) We ordain the second
parties (the Parochial Board of Galashiels)
as from 14th June 1891 to assume responsi-
bility for and relieve the first parties (the
Parochial Beard of Melrose) of all advances
made since that date, or to be made in
respect of paupers whose claim is derived
from (a) birth prior to 1l1th June 1891,
within the area transferred from the parish
of Melrose te the parish of Galashiels by
our said order of 13th December 1890: or
(b) industrial residence within the said area
for the statutorweriod prior to 11th June
1891. (Second) We ordain the first parties
to pay to the second parties the sum of
£300 per annum for the period of four
years, the sum of £200 per annum for the
four years thereafter, and the sum of £100
per annum for the four years years next
again thereafter, the first payment to be at
Martinmas 1892, the second at Martinmas
1893, and so on, interest at the rate of five
per cent. t0 run on each of the said pay-
ments from the time at which it becomes
due till paid; and (Third) We ordain the
first parties to transfer to the second
parties, as from 15th April 1892, for the use
of paupers in the parish of Galashiels, the
right to ten out of the twenty-eight beds
belonging to the first parties in the Gala-
shiels Combination Poorhouse, the second
parties bearing as from that date the bur-
dens effeiring to the additional share in
the said poorhouse thus acquired, and
being, on the other hand, entitled to one of
the votes at present exercised by the first
parties at meetings of the Committee of
Management of the said Combination
Poorhouse; and we declare that the pro-
visions of this award shall be in full satis-
faction of all claims competent to either of
the parties against the other, and a final
settlement of all financial questions that
have arisen or that may arise between
them in respect of the foresaid transference
of area so far submitted to us in the fore-
said claims and answers, and we ordain
that each of the parties shall pay one-half
of the cost of the stamp to be affixed to
this award, and the party paying for the
stamp is hereby found entitled to recover
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the half of the cost thereof from the other
party, but quoad wultra we find no ex-
penses due to or by either party.”

Thereafter the Inspector of Poor for the
parish of Galashiels brought an action
against the Inspector of Poor for the parish
of Melrose and the Boundary Commis-
sioners to have said award or decree-
arbitral, or in any case the first head
thereof, reduced as being ulira vires of the
Commissioners. .

The Inspector of Poor for Galashiels
pleaded that ‘“‘the said award or decree-
arbitral being within the statutory powers
of the Commissioners, the defenders ought
to be assoilzied.”

Upon June 13th 1893 the Lord Ordinary
(WELLWOOD) assoilzied the defenders with
expenses. . .

“ Opinion.—[His Lordship’s narration of
the facts of the case is given sugra]—The
pursuers the Parochial Board of Galashiels
seek reduction on the ground that the first
branch of the award was ultra vires of the
Commissioners, the reason stated being
shortly this—that it was contrary to and
inconsistent with the express decision of
the Court to which I have referred. At
first sight the award seems startling, be-
cause it ordains the parish of Galashiels
to do what the Court declared that legally
it was not bound to do. But when the
provisions of the 50th section are exa-
mined, I think that it will be seen that
there is no real inconsistency between the
award and the judgment. The judgment
is a binding decision as to the legal rights
of the parties. The award is intended to
operate as an equitable adjustment on the
assumption of Melrose’s liability being as
declared by the Court, Under sub-division
(1) the two parishes might, if they had
chosen, have agreed, inter alia, to transfer
liabilities binding upon one or other of
them by law, with or without conditions
or payment by either party in respect of
sueh transference. There was thus nothing
to prevent the parishes from agreeing, that
the liability resting upon Melrose in respect
of parochial settlements acquired before
the date of transfer, should be taken over
by Galashiels, with or without payment of
some equivalent by Melrose. They did not
succeed in adjusting their differences, and
accordingly it fell to the Commissioners,
acting as an arbiter, to decide whether the
parishes were bound, with a view to an
equitable adjustment, to do what they
might have done had they been able to
agree. The matter truly submitted to the
Commissioners was, whether in adjusting
liabilities, income, and expenses which had
been affected by the transfer, it was right
and proper that Galashiels should take
over the liability in question, and if so, on
what terms and conditions. Now, such an
agreement or reference was notinconsistent
with legal liability resting at the outset
with Melrose., On the contrary, that was

a condition of the reference, and an ele-

ment in favour of Galashiels to be con-
sidered in the adjustment.

“The following passage from the opinion
of the Lord President in the case of Gala-

shiels v. Melrose, 19 R. 762, shows that that
judgment was not intended to preclude
financial adjustment between the parties—
‘It is obvious that such changes might
require financial adjustment between the
two parishes or other areas, the one of
which was losing and the other acquiring
the land in question. The portion of land
to be disjoined might be so mixed up with
the rest of the parish as regards common
assets and common liabilities that simply
to disjoin mightleave a very unjust balance
between the parish gaining and the parish
losing, and it requires very slight stretch
of imagination to picture cases in which
such pecuniary adjustments would be
required. The two parishes concerned
therefore are authorised to make these
adjustments for themselves if they can,
and failing them the Commissioners have
power, after they have made an order as
to the boundaries, to follow that up by an
another order effecting such an adjustment
as appears appropriate in each case. All
that is a comparatively simple proeceeding
in point of principle, for it relates entirely
to the settlement of details, and it does not
involve that the parties or the Commis-
sioners are authorised to determine what
are the rights of the two parishes apart
from such adjustment.’

“If it had appeared on the face of the
proceedings that the Commissioners
ordained Galashiels to accept liability
without eounterpart or counsideration, the
award might have been held to be wlfra
vires. But ex faeie of the award it appears
that what the Commissioners presumably
consider a fair counterpart or equivalent is
to be given by Melrose.

““Now, by statute the award of the
Commissioners is given all the finality of a
decree-arbitral pronounced by an arbiter
under the Lands Clauses Act, and it can
only be impugned on the recognised
grounds on which such decrees-arbitral are
subject to review. The Commissioners
may or may not have made such an adjust-
ment or given Galashiels such compensa-
tion as this Court {ofa re perspecta might
have awarded, but I take it that is not the
province or within the power of the Court
to interfere with the Commissioners’ deter-
mination on that ground.”

The pursuer reclaimed, and argued—The
matters about which parishes were to make
agreements or failing agreement to get
settled by the Boundary Commissioners
were such as were ‘“‘affected by the Act,”
but in the previous case—Inspector of Gala-
shiels v. Inspector of Melrose, May 12, 1892,
19 R. 762—liability for relief of paupers
within the transferred area was held not
to be affected by the Act; therefore this
order of the Commissioners dealing with
this matter was ulira vires, The mere fact
that the liability held still to attach to
Melrose was liability to pay money did not
make it a financial matter under the Act.

Argued for respondents — This was a
financial matter with which the Boundary
Commissioners were bound to deal under
the 50th section of the Act failing an agree-
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ment being made by the parishes them-
selves, That this was a question for the
Commissioners was recognised in the case
of Borthwick v. Temple, July 17, 1891, 18 R.
1190, the opinions in whieh were not
affected as to this matter by those in the
more recent case of Galashiels v. Melrose.

At advising--

LorD PRESIDENT--I have no doubt that
the Lord Ordinary is right.

In the previous ease we merely held that
liability for the pauper there in question
remained with the same parish as pre-
viously mnotwithstanding the Commis-
sioners’ order. The parishes in that ease,
which are the parishes here, having failed
to agree upon the rectification of their
financial arrangements necessary in conse-
quence of the change of boundaries, went
tfo the Commissioners to determine the
matter.

The Commissioners saw that the burden
of continuing to relieve paupers within the
transferred area which the Court had
declared to continue, pinched the old
parish, viz., Melrose. Accordingly, in-
stead of fixing that so much of the lia-
bility should be borne by the new parish
in future, they quite properly ordained
the new parish to relieve the old parish of
the burden of maintaining the paupers,
liability for whom remained with Melrose,
at the same time ordering a quid pro quo
to be given by Melrose.

This award is simply an equitable adjust-
ment of the rates, and does not touch the
question of liability which was decided in
the previous case. I think this order of
the Commissioners was quite within their
powers, and I eannot say that I think the
case presents any difficulty.

Lorp M‘LAREN and LorRD KINNEAR
coneurred,

LorRD ADAM was absent.
The Court adhered.

Counsel for the Pursuer and Reclaimer—
Guthrie—Dundas. Agents—Bruce & Kerr,
W.S.

Counsel for the Defenders and Respon-
dents—Rankine—C. N. Johnston. Agents
—Romanes & Simson, W.S,

Tuesday, January 23.

FIRST DIVISION.
[Sherift of Forfarshire.

HORSLEYS v. GRIMOND.

Ship—Bill of Lading—Discrepancy between
wantity of Goods in Bill of Lading and
8uantity Delivered—Onus.

Where the quantity of goods de-
livered is less than the quantity stated
in the bill of lading signed by the ship-
master, the onus of proving that the
greater quantity was neot in fact
shipped, so as to relieve the ship from
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accounting for such quantity to the
holder of the bill of lading, rests with
the shipowner.

Where a master signed for 910 bales
of jute and only 898 bales were de-
livered, the owner was held not to
have discharged this onus by the evi-
dence of the master and mate to the
effect that all possible care had been
taken both in shipping and in looking
after the bales, and that those delivered
must have exhausted the number
shipped; especially as they explained
that during the voyage several of the
bales had had to be taken out of the
ship in consequence of stranding, and
were replaced.

Opinion (per Lord M‘Laren) that
where goods are measured by weight,
pecuniary claims against the ship-
owner will not neeessarily or probably
arise upon a slight discrepancy between
the weight stated in the bill of lading
and that ascertained at delivery.

Messrs J. & A. D. Grimond, spinners,
Dundee, shipped a cargo ot jute from
Calcutta by ss. *“ Hesper,” owned by Messrs
G. & M. H. Horsley, West Hartlepool, for
delivery at Dundee. The bill of lading for
one consignment, duly signed and delivered
by the master of the vessel, stated that 910
bales had been shipped. In an aetion for
the balance of freight still due, brought in
the Sheriff Court at Dundee by Messrs
Horsley against Messrs Grimond, the latter
explained that only 898 out of the 910 bales
had been delivered, and that the value of
the 12 bales awanting fell to be deducted
from the freight.

The pursuers pleaded — **(1) The said
vessel having performed the said voyage,
and delivered to the defenders respectively
all the bales of jute shipped by or consigned
to them as aforesaid, and delivered on board
at Calcutta, pursuers are entitled, by the
terms of the bills of lading, to payment of
the freight thereof, with interest and ex-
penses as craved for. (4) If the said 12 bales
were not shipped at Calcutta, the pursuers
are not responsible therefor.”

The defenders pleaded—*(1) The pursuers
being responsible, in terms of the charter-
party and bill of lading, for the eorrect
delivery of the goods in conformity with
the bills ot lading, their answer to these
defenders’ counter claim for 12 bales short
delivered is irrelevant and ought to be
repelled. (2) The pursuers having short
delivered 12 bales of the quantity consigned
to these defenders, and received on board
the pursuers’ vessel, the defenders are
entitled to deduction of the value thereof
from the balance of freight claimed from
them under one and the same contract.”

A proof was allowed, in which the pur-
suers put the chief officer and the master
of the * Hesper” into the witness-box., The
former deponed that he had most carefully
checked with the aid of tally-clerks the
bales as they were shipped at Calcutta, and
that all so shipped were delivered at Dun-
dee. He explained that the ship had gone
aground in the Gulf of Suez, requiring the
temporary removal of 150 of the bales into
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