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and defender were often seen together in
such circumstances as led the witnesses to
believe that they were keeping company as
lad and lass. The defender’s denial of these
facts gives the case a very different com-

lexion from what it would have had if he

ad admitted that he had honourably
courted the pursuer. Unless we are to take
the pursuer and her witnesses ashaving con-
cocted a story, the evidence establishes that
there were incidents in which the pursuer
and defender took part which showed that
they were in intimate and peculiar rela-
tions with one another. The letter of 23rd
December 1894 is lost, but he denies that he
received any such letter. The woman who
brought the letter gives evidence that there
was such a letter. If she is to be believed,
written communications of the kind men-
tioned must have passed between the par-
ties. Then there are other meetings which
the pursuer avers took place between her
and the defender, which the defender denies,
and which I hold to be proved. In such
circumstances I think that there is suffi-
cient corroboration of the pursuer’s state-
ments to allow us to come to the conclusion
that she has proved her case, and that the
decision of the Sheriff ought not to be dis-
turbed.

LorD MONCREIFF—I am satisfied that in
the whole circumstances there is sufficient
corroboration of the pursuer’s evidence to
entitle us ‘to pronounce decree in her
favour. In all such cases the pursuer’s
evidence requires corroboration, but the
kind of corroboration depends upon the
circumstances of the case. It is not often
that the act itself or even indecent familiari-
ties between the parties can be directly
proved. Both the pursuer and the defender
are now competent witnesses, and a great
deal depends upon the nature of the
parties’ evidence. 1If the defender in an
action of this kind refused to go into the
box, that fact would go a long way towards
proving the truth of the pursuer’s case. In
the same manner, if the defender goes into
the box and gives false evidence upon
important particulars, in regard to which
the evidence of the pursuer is corroborated,
that will also tend to prove the truth of the
pursuer’s case. Here there is no doubt
that the defender has spoken falsely in
denying that he had meetings with the pur-
suer-on various dates, and that he received
a letter from her in December 1894, matters
which are spoken to by the pursuer and
proved by independent testimony. In
these circumstances I think that there is
here substauntial corroboration of the pur-
suer’s statements. The Sheriff-Substitute
has taken a different view. He has done
so, however, not because he doubts the
truth of the pursuer’s case, but because he
he considers himself bound by authority to
hold that it is not sufficiently corroborated.
In my opinion there is sufficient corrobora-
tion, taking into consideration the defender’s
denials of proved statements and the evi-
dence of the other witness, Annie Hunter,
in the case.

Lorp TrAYNER—This is a case in which
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the proof is so conflicting as to leave me in
considerable doubt as to whether the

ursuer has proved her case. I rather
incline to agree with the Sheriff-Substi-
tute, and hold that the pursuer has failed
to prove that the defender is the father
of her child. But I must say I have great
suspicion of the truth of the defender's
evidence, and in view of the fact that both
your Lordship and Lord Moncreiff have
come to the conclusion that the pursuer
has made out her case, T am not prepared
to dissent.

LorD YOUNG was absent.

The Court pronounced the following
interlocutor :—

. “Dismiss the appeal, and affirm the
interlocutor appealed against: Find
that the pursuer has proved that the
defender is the father of her illegitimate
child born on or about 7th August 1895:
Therefore of new decern against the
defender in terms of the prayer of the
petition.”

Counsel for the Pursuer—Orr.
Coutts & Palfrey, S.8.C.

Counsel for the Defender—Baxter—T. B.
M‘?rison. Agent—George F. Welsh, Soli-
citor.

Agents—

Saturday, June 20,

SECOND DIVISION.
WHITE'S TRUSTEES ». WHITE.

Succession— Vesting—Discretionary Power
in Prustees to Postpone Paymeni—Condi-
tional Institution of Children if. Benefi-
ciary Died Unpaid — Whether Power
Exercised.

A testator directed his trustees to
divide the residue of his estate among
‘his children in certain proportions—in
the case of sons upon their attaining
majority, and in the case of daughters
at majority or marriage, with a desti-
nation-over in the case of those prede-
ceasing or dying in minority, to their
issue, whom failing the testator’s other
children or. their issue; and he pro-
vided, with respect to the shares falling
to his sons, that the capital of the one-
half thereof should not be payable to
them respectively until they should
respectively have attained the age of
twenty-five years, ‘“declaring neverthe-
less that my{trustees shall have power
to pay to any of my sons the capital of
the said half, in whole or in part, as
soon after he shall haveattained major-
ity as they shall deem advisable; and
that, on the other hand, my said trus-
tees, if they shall consider it for the
interest of any of my sons, shall have
power to withhold payment of the capi-
tal of such half, in whole or in part,
even after he shall have attained the
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age of twenty-five years complete, and
that either during the remainder of his
life or for-such shorter period or periods
as my trustees shall from time to. time
determine,” the interest to be payable
as an alimentary provision not subject
to his debts or deeds; *“declaring also,
that in case any of my sons shall die
after me, and after attaining majority,
but without having received payment
of the whole of the capital of the above-
mentioned half . . . the capital of such
half, or so much thereof as shall remain
in the hands of the trustees, shall be
paid to the lawful issue of the body of
such son, whom failing to such persons
as _he should appoint by a revocable
writing under his hand.” One of the
sons, who survived the testator, died
after attaining the age of twenty-five
survived by two pupil children, and
leaving a trust-disposition and settle-
ment by which he conveyed his whole
estate, including his share of his father's
estate, to trustees for certain purposes.
At his death he had not received pay-
ment of the whole of his half-share of
residue abovereferred to. The trustees
had not recorded any minute determin-
ing to exercise their power to withhold
payment of anf part of his share, but
there was no allegation that thef' had
acted improperly or negligently in
withholding payment. The trustees
had allocated certain securities to the
share falling to the son in question, and
the son had granted a discharge to the
trustees of all the sums paid or allo-

cated.

Held (1) that the direction to divide
on majority did not in this case import
an unconditional gift of fee as regards
one-half of the son’s share, but was
effectually qualitied by the subsequent
provisions, vesting being postponed
until payment, not in virtue of the

wer to postpone payment, which by
itself would have been insufficient to
postpone vesting, but in virtue of that
power taken along with the conditional
institution of the son’s children in the
event of non-payment at his death ; (2)
that the trustees not being bound to
minute their determination, and having
withheld payment for two years after
the son attained the age of twenty-five
without protest, it must be presumed
in the absence of proof or admission
that they had acted contrary to their
duty, that they had withheld payment
in the exercise of the power conferred
upon them; (3) that consequently
the unpaid portion of the son’s share
was not carried by his settlement, but
fell to be paid to his widow as guardian
of his pupil children, the direction to
retain until majority or marriage being
only applicable to the truster’s own
children.

Jamieson v. Allardice, May 30, 1872,
10 Macph. '155; Chalmer’s Trustees,
March 16, 1882, 9 R. 743; M‘Elmail v.
Lundie’s Trustees, October 31, 1888, 16 R.
47; Millers Trustees v. Miller, Decem-

ber 19, 1890, 18 R. 301; and W:ilkie's
Trustees v. Wight's Trustees, Novem-
ber 29, 1893, 31 S.L.R. 135, distin-
guished.

The late James Farquhar White of Balrud-
dery died on 5th September 1884 prede-
ceased by his wife, but survived by two
sons and six daughters. He left a trust-
disposition and settlement dated 14th Feb-
ruary 1868 with eight codicils thereto, by
which he conveyed to the trustees therein
named, and for the purposes therein men-
tioned, the whole estate, heritable and
moveable, real and personal, which should
belong to him at the time of his death.
By the fifth purpose of the trust-disposition
and settlement the truster appointed his
trustees ‘“to divide the residue of my estate,
heritable and moveable, real and personal,
after answering the foregoing purposes and
all accumulations thereof, amongst the
whole lawful children or remoter issue pro-
created or to be procreated of my body, in
such shares that James Martin White, my
son, or his lawful issue, shall receive three
s$hares, each of my other sons or their law-
ful issue two shares, and each of my
daughters or their lawful issue one share;
and that after my death, and in the case of
sons, upon their respectively attaining
majority, and in the case of daughters upon
their respectively attaining majority or
being married, whichever of these events
shall first happen;” and he provided that
in case any of his sons should predecease
him or die in minority, the share of such
deceasers should fall and belong to his law-
ful issue, whom failing to the testator’s
other children or their issue. The sixth
purpose of said trust-disposition and settle-
ment was as follows:—‘ With respect to
the shares of the residue, original or ac-
cresced, falling to my sons, I declare that
the capital of the one-half thereof, whether
original or accresced, shall not be payable
to them respectively before they shall re-
spectively have attained the age of twenty-
five years complete, but they shallreceivethe
interest thereof from the time of their re-
spectively attaining majority: Declarin
pevertheless that my said trustees shal%
bave ;iower to pay to any of my sons the
capital of the said half, in whole or in part,
as soon after he shallhave attained majority
as they shall deem advisable; and that, on
the other hand, my said trustees, if they
shall consider it for the interest of any of
my sons, shall have power to withhold pay-
ment of the capital of such half, in whole or
in part, even after he shall have attained
the age of twenty-five years complete, and
that either during the remainder of his life,
or for such shorter period or periods, as my
said trustees shall from time to time deter-
mine ; and the interest on the capital so re-
tained shall be paid to such son yearly or
half-yearly as it falls due for his aliment,
and such interest shall not be assignable by
him, nor subject to his debts or deeds or the
diligence of his creditors: Declaring also,
that in case any of my sons shall die after
me, and after attaining majority, but with-
out having received payment of the whole
of the capital of the above-mentioned half
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of his shares, original or accresced, of the
residue, the capital of such half, or so much
thereof as shall remain in the hands of the

trustees, shall be paid to the lawful issue of |

the body of such son, whom failing to such
erson or persons as he shall have appointed
Ey a revocable writing under his hand, and
failing such appointment, to my other
children or their respective issue, in the
same proportions and subject to the same
provisions as their original shares.

At the truster’s death his younger son
Alexander Sidney White was in minority.
He attained majority on 29th March 1888,
No allocation of the truster's estate was
made until May 1890.

It was admitted that the minutes of meet-
ings of the trust were correct, and accu

rately set forth the actings of the trustees. |

From the minute of meeting held on 8th
July 1889 it appeared that on that date
the trustees resolved that valuations of
the trust-estate, with the exception of
certain heritable properties, as at 30th
June 1889, should be obtained and a
scheme of division made up. From the
minutes it further appeared that on 6th
November, the valuations having been ob-
tained and a scheme of division made up,
the agents were instructed to Erepare a dis-
charge and ratification for the signatures
of the beneficiaries.

The discharge referred to, which was
dated 2nd May 1890 and subsequent dates,
proceeded on a narrative of the truster’s
settlement and codicils, and of the various
steps taken by the trustees towards realis-
ing the estate, and on the further nar-
rative that, with a view to an interim divi-
sion, a state and scheme of division show-
ing the estate of the trust, and of the
portion thereof of which an interim divi-
sion was then to be made, had been made
up, that the securities set forth in that state
had been valued, and that the trustees, in
place of realising same, were to make them
over to beneficiaries. It contained the fol-
lowing clause :—¢ And now seeing . . . that
the said trustees have allocated to me, the
said Alexander Sidney White, the securities
and cash of the value of £80,957, 11s. 6d.
conform to column ‘B’ in the said scheme of
division, and have made payment or ac-
counted for to me for the sum of £48,000
thereof, and in virtue of the power con-
ferred upon them by the said trust-disposi-
tion and settlement and codicil thereto,
the said trustees have retained and hold
for my behoof the balance of £32,957,
11s. 6d; . . . we, the said James Martin
White and Alexander Sidney White,
hereby severally and respectively exoner,
acquit, and stmpliciter discharge the
said trustees, and their respective heirs,
executors, and successors, and also the

agents of the frustees, and all other per- |

sons whomsoever, of and from the foresaid
several and respective sums of money and
securities paid and allocated to us respec-
tively: . . . Reserving always to us, the
said James Martin White and Alexander
Sidney White, and to us [then follow the
names of the daughters], “and our . . .
children or remoter issue, or the persons

entitled to claim through us ... the re-
spective shares falling to us ... of the
residue of the means and estate of the said
deceased James Farquhar White in so far
as the same is not included in the said
scheme of division.”

Omn 8th July 1889, the trustees, having in
view that Mr J. Martin White, the elder
son of the truster, had attained the age of
twenty-five, and also the discretionar}};
powers conferred upon them by the fift
and sixth heads of the truster’s settlement,
resolved by minute to pay the said Mr J.
Martin VV}ilite his share of the residue,
‘““under deduction of . . . a sum of £15,000
withheld by them in virtue of the powers
reserved to them under the sixth head of
the settlement.” Alexander Sidney White,
the younger son of the truster, onl
attained twenty-five years of age on 29t§
March 1892. The trustees had not by any
minute resolved whether payment of the
balance of his share of his father’s estate
or any part of it, should be withheld by
them in exercise of their discretionary
power.

Alexander Sidney White died on 4th
November 1894, survived by a widow,
Mrs Amy Constance Andrew or White,
and by two children, Alison Marjorie

White and Ian Sidney White, who
were both in pupillarity, He left a trust-
disposition and settlement, dated 26th

July 1894, with relative codicil, by which he
conveyed to the trustees therein named, for
the purposes therein set forth, his whole
means and estate, heritable and moveable,
real and personal; and further, without
prejudice to said general conveyance, ‘the
share of the residue, original and accrescing,
falling to me under the trust-disposition and
settlement and codicils thereto of my
father, the deceased James Farquhar White,
Esquire of Balruddery. At the date of Mr
Alexander Sidney White’s death, his
father’s trustees held the foresaid balance,
amounting, according to the 1889 valuation,
to £32,957, 11s, 6d. of the share of the residue
of his father’s estate which had been
specially allocated to him in the first divi-
sion before his death, and the income from
which had during his lifetime been regularly
gaid to him. ince Mr Sidney hite’s

leath the trustees had made a final valua-
tion and division, allocating to his share an
additional sum of £5180, which they retained
and held along with the said £32,957, 11s. 6d.
Ereviously allocated, making together a

alance of £38,137, 11s. 6d. in their hands.
Mr Alexander Sidney White’s settlement
contained no appointment of tutors or
guardians to his children.. -

In these circumstances, questions having
arisen as to the meaning of the clauses
above quoted in the late James Farquhar
‘White’s trust-disposition and settlement,
the present case was presented for the
decision of the Court. -

The parties to the case were—(1) The
trustees of the late James Farquhar White ;
(2) The trustees under the trust-disposition
and settlement of Alexander Sidney White,
and (3) Alexander Sidney White’s children
and their mother as their guardian in virtue
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of the Guardianship of Infants Act 1886,

The contentions of the parties appear
from the arguments of counsel, infra.

The questions of law for the opinion and
judgment of the Court were as follows:—
(1) Are the second parties, in virtue of the
disposition in their favour contained in Mr
A. Sidney White’s trust-disposition and
settlement, entitled to demand and receive
from the first parties the portion of Mr A.
Sidney White’s share of his father’s estate
allocated to him in terms of the discharge
quoted, but still in the hands of his father’s
trustees ? (2) Are the second parties entitled
to demand and receive from the first parties
the share of the portion of Mr J. F. White’s
trust-estate unaliocated at the date of Mr
A. Sidney White's death? (3) If the first
or second question be answered in the
negative, is Mrs Sidney White, as guardian
of her pupil children, entitled to receive
the portion of Mr A. Sidney White’s share
of his father’s estate referred to in the first
question, and the share of the unallocated
estate referred to in the second question,
or either of them? (4) Are the first parties
entitled and bound to retain said shares, or
either of them, until the attainment of
majority in the case of Jan Sidney White,
or until that event or marriage in the case
of Alison Marjorie White ?”

Mr James Pitman, advocate, was ap-
pointed curator ad litem to the children of
the late Alexander Sidney White, but after
considering the case he adopted the argu-
ment of the third parties.

Argued for the second partﬁ—(l) Alex-
ander Sidney White had at his death a
vested right of feein the whole of his share,
which was consequently carried by his
settlement. The fifth purpose expressly
conferred such a fee upon him, and there
was nothing in any other part of the deed
which was sufficient to derogate from the
right so conferred—Stewart's Trustees v.
Stewart, January 22, 1896, 23 R. 416, and
cases there followed—see also Miller’'s Trus-
tees v. Miller, December 19, 1890, 18 R. 301.
The power to postpone E)a.yment could not
postpone vesting—M‘Elmail v. Lundie’s
Trustees, October 31, 1888, 16 R. 47; Jamae-
gon v. Allardice, May 30, 1872, 10 Macph.
755. Still less a mere failure to pay over at
the date appointed—Chalmers’ Trustees,
March 16, 1882, 9 R. 743. The clauses of a
will must all be read together, and the
meaning most consistent with the intention
of the testator as gathered from the whole
deed should be preferred to the apparent
literal meaning of a particular clause. The
rule followed by the House of Lords in Lady
Constance Mackenzie v. Duke of Suther-
land’s Trustees, May 15, 1896, 33 S.L.R. 628,
applied only to the case.of voces signatce.

e maxim Posteriora derogant prioribus
did not apply to wills (see Trayner’s Latin
Maxims, 265), and therefore the fact that

. the last clause of the sixth purpose was
subsequent to the fifth purpose was not of
importance. It was quite a natural con-
struction of the clause to take it as refer-
ring only to the case of a son dying between
21 and %, and this construction was to be
preferred as most consistent with the

absolute gift in the fifth purpose—see also
Chalmers’ Trustees, cit. Indeed, any other
construction could only lead to the clause
being held void for repugnancy —Duthie’s
Trustees v. Forlong, July 17, 1889, 16 R.
1002. (2) The power to withhold payment
had never been exercised by the trustees.
It had never been held that a discretionary
power of this kind had been validly exer-
cised by merely neglecting to pay over. In
all the cases the trustees had formally
intimated that they had availed themselves
of the power conferred upon them. See
Chambers’ Trustees v. Smith, November 9.
1877, 5 R. 97, and April 15, 1878, 5 R.
(H. of L.) 151; Weller v. Ker, March 2, 1866,
4 Macph. (H. of L.) 8; Mackinnon’s Trus-
tees v. Official Receiver of Bankruptcy in
England, Jaly 19, 1892, 19 R. 1051. 1t could
not even be inferred here that such was the
trustees’ intention, because in the case of
the other son there was a formal minute
withholding payment of part of his share,
and it was to be presumed that if they had
intended to withhold part of A. S. White’s
share, they would have recorded a minute
to that effect. The trustees could not be
said to have determined to withhold pay-
ment unless they had minuted their inten-
tion to do so. The onus of showing such
determination was upon the third parties,
and the absence of an admission in the case
that the trustees had so determined was
fatal to their view. The third parties were
not entitled to take advantage from the
trustees having failed to pay over, as they
were bound to do if they had not deter-
mined to withhold payment. In such a
case the maxim quod fieri debet infectum
valet applied, and the event contemplated
by the last clause of the sixth purpose, even
on the supposition that that clause referred
to the case of a son dying after 25, had
never arisen. (3) The discharge was favour-
able to the view maintained by these parties.
The allocation there spoken of was equi-
valent to payment. The trustees’ actings
were only consistent with the view that
they regarded A. S. White as a fiar. Such
allocation was incompatible with the exer-
cise of the power of withholding payment.

Argued for the third parties—The con-
tention of the third parties gave effect to
the plain meaning of the last clause of the
sixth purpose, and was entitled to prevail.
(1) This was not a case of an absolute fee
vesting a morte testaloris, for there was a
destination-over, and there could be no
vesting at least till majority. But even if
A. S. hite had a vested right after he
attained majority, the exact nature of that
right could not be determined until his
death, or until payment by the trustees—
See per Lord President Inglis in Lindsay's
Trustees v. Lindsay, December 14, 1880, 8
R. 281, at p. 285. In the case of Chalmers’
Trustees, cit.,, there was no power to the
trustees to withhold payment. (2) The
mere fact that the trustees had not paid
over was sufficient to show that they had
exercised the power to postpone payment—
See per Lord Youni( rd Ordinary) and
Lord Shand in Chalmers’ Trustees .
Smiths, cit. at pp. 99 and 121 respectively,



664

. The Scottish Law Reporter— Vol. XX X111

[White’s Trs. v. White,
June 20, 18¢6.

There has been no direction as to any parti-
cular way in which the power was to be
exercised. In Willer v. Ker, cit., the trus-
ter directed that the trustees’ disapproba-
tion must be minuted if it were to have
effect in restricting the beneficiary to a
liferent. It must be presumed, apart from
admission to the contrary, that the trustees
had acted lawfully, and they could only
withhold payment lawfully in exercise of
their power to do so. But from the minute
of 8th July 1889 it appeared that the trus-
tees had applied their minds to the question
of withholding payment, and had deter-
mined to do so. (3) The allocation referred
to in the discharge was not equivalent to
payment. Generally, this case most nearly
resembled Chalmers’ Trustees, cit., and
Howat’s Trustees v. Howat, December 17,
1869, 8 Macph. 337, and following the an-
alogy of these cases the third parties’ views
were entitled to receive effect. As to the
contention of the first parties, if the third
parties prevailed it must be under the final
clause of the sixth purpose, and that clause
negatived any idea of the trustees holding
the fund for behoof of grandchildren till
their majority or marriage.

. Argued for the first parties—In the event
of the third parties being held entitled to
the fund, the trustees submitted that they
were bound to hold their shares until re-
spectively A. S, White’'s son attained
majority, and his daughter attained
majority or was married. The words sons
an(% daughters, in the clause of the fifth
purpose appointing the date of vesting, was
meant to include grandchildren, as else-
where in the deed, when referring to his
own children, the testator always used the
words “my sons” and ‘““my daughters.”

At advising—

LorD MONCREIFF—Under the will of his
father James ¥. White, the late Alexander
Sidney White was entitled under the con-
ditions after mentioned to a share of the
residue of James White’s estate. Part of
the share was paid to Alexander White in
May 1890, but the balance of his share
remained in the hands of his father’s
trustees at the date of his death. The
first question which we have to decide
in this special case is whether right to the
balance which was not paid over vested in
Alexander White. If it vested in him it
passed to the parties of the second part, his
testamentary trustees; if it did not vest,
the parties of the third part, being his only
children, are entitled to it, under the
express conditional institution in their
favour in the settlement of James White.

The answer to the question depends upon
the meaning and effect of the declaration at
the close of the sixth purpose of James
‘White’s settlement. But for that declara-
tion I do not think that there is anything
in the earlier part of the deed which
necessarily leads to a postponement or
suspension of vesting. If the fifth pur-
pose is taken by itself the shares of the
sons vested at majority--not a morte testa-
toris, because a survivorship clause prevents
that—but at majority. But the sixth pur-

pose qualifies and controls the fifth in
several material particulars. It begins by
declaring that the capital of one-hal%of the
shares falling to the sons ‘“shall not be pay-
able to them respectively before they shall
respectively have attained the age of
twenty-five years complete.” What fol-
lows shows that this declaration does no
more than indicate the truster’s view as to
the time before which, in the absence of
any special reason to the contrary, the
remaining half should not be paid over;
because immediately thereafter he confers
upon his trustees a discretionary power on
any of his sons attaining majority either to
pay to him the whole of the remaining half
of his share or part thereof, or, if they
should think it for the son’s interests to
do so, to retain it or part thereof not
merely until he attained the age of
twenty-five, but if necessary during the
remainder of his life, meantime paying
only the interest to him.

So far, important as are these modifica-
tions, they do not necessarily involve post-

onement of vesting or prevent testing.

ut when we come to the declaration whic

follows, I think it is clear that the truster
contemplated and expressly provided for
the contingency of the trustees not paying
over the balance of a son’s share on his
attaining majority or twenty -five years,
and the possibility of the son dying before
receiving payment. The declaration is as
follows :—*¢ Declaring also, that in case any
of my sons shall die after me and after
attaining majority, but without having
received payment of the whole of the capi-
tal of the above-mentioned half of his
shares, original or accresced, of the residue,
the capital of such half, or so much thereof
as shall remain in the hands of the trustees,
shall be paid to the lawful issue of the body
of such son, whom failing, to such person
or persons as he shall have appointed by a
revocable writing under his hand, and fail-
ing such appointment, to my other children
or their res({)ective issue, in the same pro-
portions and subject to the same provisions
as their original shares.”

I shall first consider the argument on the
footing that this declaration, if effect be
given to it, involves the result that Alex-
ander White having died without having
received payment of the balance of his
share, the capital passed to his lawful issue
as conditional institutes.

The second parties on this assumption
maintain that the declaration should not
receive effect, because they say it is repug-
nant to the gift of fee in the fifth purpose
of the trust. If it were repugnant, the
general, though not the inflexible rule of
construction would be to give effect to it as
containing the later expression of the trus-
ter’s intention, but it is too late to regard
such a declaration as repugnant to the
original bequest. It has been decided more
than once in the House of Lords that a
gower to trustees to restrict the right of a

eneficiary to a liferent, and settle the fee
on his issue or other beneficiaries, may be
sustained as being a competent condition of
the grant. This was notably decided in
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Chambers’ Trustees v. Smith, as decided by
the House of Lords, 5 R. (H. of L.) 151, re-
versing the decision of the First Division of
this Court, and in the earlier case of Weller
v. Kerr, 4 Macph. (H. of L.) 8,

The ratio of these decisions I take to be,
that there, as here, there was not an uncon-
ditional gift of fee; that where such a dis-
cretionary power is conferred on trustees,
it is to be read as a condition of the bequest,
and operates suspension of vesting until the
shareis actually paid over to the beneficiary,
even although a time of vesting is named in
the deed. This clearly appears from the opi-
nions of Lord Young and Lord Shand in this
Court, and of the noble and learned Lords in
the House of Lords in the case of Chambers.
‘Where, again, there is an unconditional
gift of fee and no ulterior destination de-
pendent on the exercise or non-exercise of
the power, directions or powers given to
trustees to manage or withhold the provi-
sions beyond the period of vesting will,
exc?t when necessary for trust purposes,
be disregarded as inconsistent with the
right of fee. The recent case of Miller's
Trustees, 18 R. 301, and Wilkie’s Trustees,
31 S.L.R. 135, are strong examples of this.
Again, postponement of payment alone
will not postpone vesting —Jamieson, 10
Macph. 755; M‘Elmail, 16 R. 47.

Here the bequest made in the fifth pur-

ose was not unconditional, being qualified

gy the wide-reaching provisions of the
sixth purpose, and the terms of the declara-
tion. .
It remains to notice two other points
which were urged on behalf of the second
parties, It was maintained that the decla-
ration only applies to the period between
the attainment of majority and the attain-
ment of twenty-five years by the son, and
that as Mr Alexander White attained the
age of twenty-five years on 29th March
1892 right to the balance fully vested in
him. %think that this contention is unten-
able, because the discretionary power given
to the trustees may be exercised even after
the beneficiary has attained the age of
twenty-five years as well as before that
period.

There is more difficulty about the
remaining argument, which was to the
effect that as there is no minute showing
that the trustees resolved to retain the
balance after Alexander White reached the
age of twenty-five; and as the balance was
under the will payable on his attaining
that age, the maxim quod fieri debet infec-
tum valet applies. Now, in the first place,
I think it clear that the words *“ die without
having received payment” in this case do
not admit of the interpretation which was
put upon similar words in the case of
Chalmers’ Trustees, 9 R. 743. There the
words “should die previous to payment”
were interpreted, not as meaning previous
to the actual receipt and payment of the
provision, but previous to the time at which
the testator had declared the provision to
be payable, viz., majority. In the case of
Chalmers’ Trustees, however, there was
nothing to indicate that the truster in-
tended or contemplated postponement of

distribution, as in the case of Howats
Trustees, 8 Macph. 337, and Macdougall v.
Macfarlane’s Trustees, 17 R. 761, and as in
this case,

If, however, it had been clear that there
was an express direction to pay to the bene-
ficiary on his attaining the age of twenty-
five years, and that the trustees were In
fault in not then making payment, the
second parties might have been entitled to
prevail. But, first, the deed only says that
the balance ‘“shall not be payable to them
respectively before they shall have respec-
tively attained the age of twenty-five years
complete.” Secondly, I find no statement or
admission that the trustees were in any
way in fault in delaying to pay; or that
they did not retain the balance of Alex-
ander White's share under the power con-
ferred- upon them. On the contrary, it
appears from a discharge signed by
Alexander White on 2nd May 1890, at
which time the trustees might if they
had thought proper have paid over to him
the whole of the balance (he having attained
majority on 20th March 1888), that the trus-
tees retained and held the balance in virtue
of the power conferred upon them by the
settlement, which was a power to retain
even after the son attained the age of 25,

I may observe in passing that in my
o?inion nothing turns upon the allocation
of certain securities to satisfy Alexander
‘White’s share, which the trustees made, I

resume, under the codicil of 18th March

1876. That allocation was not equivalent
to payment to Alexander White, or an
acknowledgment that the trustees held
for him alone. It only operated as an
appropriation of particular securities at
specified values for behoof of all the par-
ties (including Alexander White) who
might ultimately be found entitled to
that share or part thereof.

Further, the trust-deed does not make it
imperative that the trustees should minute
their resolution to retain the balance. In
point of fact, they did retain it without
objection on the part of Alexander White
for upwards of two years after he had
attained majority, and I think that in
order to overcome the express declaration
in the sixth purgose the second parties
required to show by the clearest evidence
or admission that in withholding payment
until after Alexander White’s death the
trustees acted contrary to their duty and
in excess of their powers. This in my
opinion they have failed to do.

I therefore think that the first question
must be answered in the negative. The
second question, which I take it refers to
a further balance of about £5000, which
was not allocated to Alexander White's
share before his death, should also be
answered in the negative.

The third and fourth questions have in
this view to be considered. I think that
the third question should be answered in
the affirmative, and the fourth in the
negative. Mr James White’s trustees are
directed in the event which has happened,
of Alexander White dying without having
executed payment of the balance, to pay
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the same to the lawful issue of his body.
The only ground on which it is maintained
for the first parties that they should retain
the balance 1s that in the fifth purpose it
is declared that payment is to be made in
the case of sons only on their attaining
majority, and in the case of daughters on
their attaining majority or being marrled’.,
But I am of opinion that the words * sons

and “daughters” apply only to the truster’s
children and not to remoter descendants.

The Lorp JusTICE - CLERK and LORD
TRAYNER concurred.

Lorp YoUNG was absent.

The Court answered the first, second, and
fourth questions in the negative, and the
third question in the affirmative.

Counsel for the First Parties—Cheyne—
Clyde. Agents—Henry & Scott, W.S,

Counsel for the Second Parties—Dundas
—Neish. Agents—White & Nicolson, 8.8.C.

Counsel for the Third Parties—Macfar-
lane—Dudley Stuart. Agents Henderson
& Clark, W.S.

Tuesday, June 23.
SECOND DIVISION.

[Sheriff-Substitute of
Lanarkshire.

M‘AULAY v». GLASGOW AND SOUTH- |

WESTERN RAILWAY COMPANY.

Reparation — Negligence — Railway — Get-
ting Out of Train Not at Plaiform—
Invitation to Alight. .

In an action of damages against a
railway company, the pursuer averred,
that about five o’clock in the morning
in January, when some yards from the
station to which he was travelling,
the train stopped ; that he stegped out,
in the belief that the train had arrived
at the station. He further averred
that he was justified in this belief
by the fact that the railway company
were in the habit of leaving the station
unlit, and that at the point where the
train stopped there was a parapet
wall in a line with, and abutting the
coping of the. platform, the top of
which in the darkness resembled the
platform ; and that on discovering his
mistake he was about to re-enter the
train when it started again without
warning, with the result that he was
precipitated over the parapet, and
sustained certain injuries. Held that
these averments were irrelevant, noth-
ing being alleged which could be reason-
a,b%‘y construed as an invitation to
alight. :

%’hittaker v. Manchester and Sheffield
Railway Company, L.R., 5 C.P. 464, note

. (8), distinguished per Lord Young.

John M‘Aulay, mason, Crosslee, Johnstone,

brought an action in the Sheriff Court at

Glasgow, against the Glasgow and South-
Western Railway Company, in which he
sought damages for certain injuries sus-
tained by him.

He averred—* (Cond. 2) On 15th January
1896 the pursuer was a passenger in a third-
class carriage from Johnstone to Elderslie
by the workmen’s train leaving Johnstone
at twenty-four minutes é)ast five o’clock in
the morning, and had duly paid his fare.
(Cond. 3) The station at Elderslie is not
lighted at all by the Railway Company, and
wien some yards from the platform of that
station the train stopped, but at that time
it had not reached the said platform, (Cond.
4) About 300 yards before entering the
station platform, and in a line with, up to,
and abutting the coping of the platform, is
a parapet wall which reaches to the foot-
board of the carriage, and resembles the
station platform, although it is narrow.
(Cond. 5) On the train stopping, the pur-
suer in the darkness stepped out on to the
parapet wall, where there is a bridge over
the Glasgow, Paisley, and Johnstone Canal,
thinking it to be the station platform owing
to the darkness, and the fact that the
defenders s%:stema,tically were in the habit
of leaving Klderslie Station unlit, the pur-
suer, along with other passengers, believed,
and was justified in believing, that the train
had arrived at the station platform. (Cond.
6) When he discovered where he was, he
turned round to re-enter the carriage, but
the train started suddenly and without any
previous warning, and the pursuer was
precipitated over the parapet on to the
ground, a distance of 10 feet. He was
rendered unconscious by the fall, and lay
there for several hours, when he was taken
to the Paisley Infirmary, where he remained
till 19th February. In consequence of said
accident defenders now light the station in
the morning.”

The defenders pleaded, inter alia—(1) The
pursuer’s statements are irrelevant.

On 29th May 1896 the Sheriff-Substitute
(BALFOUR) allowed a proof before answer.

The pursuer appealed to the Court of
Session for jury trial, and lodged an issue
for the trial of the cause,.

The defenders objected to the relevancy
of the action, and argued—The pursuer
had stated mno reasonable ground for
supposing that he was at the station.
The fault alleged was failure to light, but
if -the station had been lighted on the
morning in question, that would not have

revented the accident to the pursuer.

here was nothing here which could be con-
strued into an invitation to alight as there
was in all the cases quoted for the pursuer.
A failure to light a station properly wasnot
an invitation to get out at any point on the
line where a train might stop. Of the two
things which the pursuer said induced him
to geb out, the failure to light had nothing
to do with the accident, and the existence
of the parapet wall was not a fault on the
part of the company.

Argued for the pursuer—If a railway
company brought a train to a standstill in
such circumstances as to induce a passenger
reasonably, but erroneously, to suppose that



