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tees are now in right of. It is quite
true that a more dubious part of the
case is introduced by the statement that
the defender was employed by Messrs
Cameron & Allan as their liquidator,
and that that afforded him free access to
Brown’s trustees’ papers, and that he mis-
used these papers which he had access to.
It may or may not be that that is a good
ground of action, as adding more damages
to the claim; but this is not the proper
time to dissociate things which in state-
ment are much interwoven. I have no
doubt the Judge who tries the case will
have his attention called to the difference
in quality of these averments, and will be
able to dissociate them, if in his opinion
one should be good and the other bad, but
Oﬁ that question I pronounce no opinion at
all,

I think the case should go to trial, and I
am for adhering to the Lord Ordinary’s
interlocutor.

Lorp M‘LAREN — I concur in all that
your Lordship has said, both as to the pro-
priety of the amendment which the Lord
Ordinary has allowed and as to the
relevancy. 1 will only add that I think
there are strong reasons for considering
that the power of amendment given to the
Judge or the Court under the Court of
Session Actis, I will not say a discretionary
power, but a power to be exercised accord-
ing to the personal judgment of the Judge
or Court before whom the question may
arise, My reason for saying so is partly
this, that the power is to be exercised at
any stage of the case, and in another part
of the Act it is provided that, even in the
course of a jury trial, the record and issues
may be amended so as to enable the Court
and jury to decide the true guestion in
dispute. Now, it can hardly be supposed
that a power which is to be exercised by a
Judge in the progress of a trial is one that
was intended to be subject to review on the
question whether there was a proper case
for the application of the statutory power.
As review is not excluded, we must hold
that if a legal question should arise—a
question involving construction of the
statutory Eower—\;hat may be taken to
review, as has been done in this case. But
in my judgment there is here no case of
construction of the statute, but only a
question whether the Lord Ordinary rightly
applied the power given in the statute for
the purpose of removing a difficulty in the
statement of the case, or making the pur-
suer’s case more clear. Even if I differed
with the Lord Ordinary—which I do not—
I should not be prepared to interfere with
his judgment in such a matter.

Lorp ApAM and LorD KINNEAR con-
curred. :

The Court adhered.

Counsel for Pursuers—Sol.-Gen. Dickson,
Q.0C.—Salvesen. Agents—John C. Brodie
& Sons, W.S.

Counsel for Reclaimer — A. Jameson —
J. Wilson. Agent—Robert Stewart, S.8.C.

Friday, July 16.

FIRST DIVISION.

[Lord Stcrmonth Darling,
Ordinary.

TAIT (BUTTERCASE AND GEDDIE'S
TRUSTEE) v. GEDDIE.

Lease — Irritancy — Exercise of Option by
tLandlord—Damages for Breach of Con-
ract,

An agricultural lease, of which the
terms excluded assignees, contained a
declaration that, in the event of either
of the joini tenants granting a trust-
deed for behoof of creditors, the lease
should, in the option of the landlord,
become ipso facto null and void.

Before the expiry of the lease the
tenants exeeuted a trust-deed for be-
hoof of creditors, and the trustee
declined to take up the lease. One of
the tenants was subsequently seques-
trated. The other, however, intimated
to the landlord his intention of con-
tinuing the tenancy under the lease;
and the lardlord refused to accept him
as tenant.

Held that a claim by the landlord
to rank on the trust-estate for damages,
representing future rents under the
lease, was invalid in respect (1) that,
apart from the declaration in the lease,
the tenant had a right to carry on the
lease-(2) that the landlord had exercised
his option under the declaration in the
lease, and (3) that consequently the
lease had been brought to an end by
the act, not of the tenants, but of the
landlord.

Young v. Gerard, Dec. 23, 1863, 6 D.
347; Walker’'s Trustees v. Manson, July
17, 1886, 13 R. 1198; and Bidoulac v.
Sinclair's Trustee, Nov, 29, 1889, 17 R.
144, followed.

Bankruptey — Voluntary Trust-Deed for
Creditors — Liability of Trustee in re-
spect of Payment of Invalid Claim.

here a trustee, appointed under a
voluntary trust-deed for behoof of credi-
tors, had out: of surplus assets satisfied
a claim on the trust-estate which was
subsequently determined by the Court
to be invalid, held that he must make
good the sum so paid by him in respect
(1) that he paid the claim in full know-
ledge that one of the trusters strongly
objected thereto, and (2) that he paid it
so precipitately as to give no oppor-
tunity to the objecting truster to
interpel him.

Expenses — Bankruptcy — Trust-Deed for
Creditors—Personal Liability of Trustee
for Expenses.

A trustee under a voluntary trust-
deed for behoof of creditors, satisfied a
claim on the trust-estate in spite of the
strong opposition of one of the trusters,
without testing its validity in a court
of law.

In an action subsequently raised by
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the objecting truster, the trustee, in-
stead of being a mere stakeholder, was
necessarily compelled to take up the

osition of the claimant whose claim

e had precipitately paid, and failed to
make good his contention that the
claim was valid.

Held that the trustee was personally
liable in the expenses of the actien.

In 1893 Charles Barrington Balfour of
‘Balgonie let the farm of Lochty for a period
of thirty years at a rent of £108 per annum
to Thomas Buttercase and James Geddie
¢ jointly, and their respective heirs, but ex-
ressly excluding sub-tenants and assignees,
egal or conventional,” without the land-
lord’s permission in writing. The lease con-
tained a clause providing and declaring that
“if at any time during the currency hereof
the tenants or either of them shall have
become notour bankrupt, or should their
estate and effects, or any portions thereof,
have become sequestrated or conveyed in
trust for behoof of their creditors or
attached by their legal diligence, then this
lease shall, in the option of the landlord,
become ipso facto null and void, and the
landlord shall be entitled to apply to the
Sheriff of the county, or any competent
zz.uthority, for a warrant of summary ejec-
ion.”

On 1st April 1895 Buttercase and Geddie
executed a trust-deed for behoof of their
creditors in favour of John Scott Tait, C.A.,
Edinburgh. By the terms of the said trust-
deed the trustee was empowered to ¢ com-
pound, transact and agree” any question
or differences that might arise between him
and any other person or persons, touching
the execution of the trust-deed.

Mr Tait accepted office, intimated to the
landlord that he did not propose to take u
the lease, and realised the estates conveyeg
to him by the trust-deed. After paying all
debts, including arrears of rent, there re-
mained a surplus of about, £800.

On 5th July 1895 Mr Buttercase’s estates
were sequestrated, and Mr Tait was ap-
pointed trustee thereon.

On 2nd July 1895, Mr Balfour, the land-
lord, lodged a claim with Mr Tait for £1061
as damages for breach of contract on the
part of the tenants, representing the
capitalised value of- future rents. On 22nd
August 1895 Mr Tait issued a deliverance
sustaining the landlord’s claim to the ex-
tent of £384, 15s. 5d., and on the 23rd
August he paid the landlord’s agents that
sum.

In these circumstances an action of
multiplepoinding was raised by Mr Geddie,
which Mr Tait, pursuer and nominal raiser,
pleaded was incompetent, there being no
double distress. The Court repelled that
plea, but found no expenses due to or by
either party.

In the condescendence of the fund in
medio lodged by him, Mr Tait took credit
for the above-mentioned sum of £384 odds,
and Mr Geddie objected to the condescend-
ence in so far as Mr Tait took credit for that
amount, and in so far as he deducted from
Geddie’s share of the fund in medio any
portion of the expenses incurred in main-

taining his unsuccessful plea to the compe-
tency of the multiplepoinding.

. The objector pleaded—‘ (1) The trustee
is not entitled to credit for the said
payment of £384, 15s. 5d., in respect
that (first) the claim at the instance
of the landlord was wholly unfounded,
the objector being able and willing to
perform the tenant’s part of the con-
tract of lease; (second) the said payment
was wrongfully made by the trustee in
breach of the agreement between him
and the objector’s agent; and (third) the
said payment was wrongfully made by the
trustee in breach of his duty as trustee.
(2) The trustee is not entitled, as in a ques-
tion with the objector, to take credif for
any portion of the expenses incurred by
him in unsuccessfully resisting the action
of multiplepoinding.”

Mr Tait lodged answers to these objec-
tions and pleaded—‘ (2) The objection to
the payment of the sum of £384, 15s. 5d. to
Mr Balfour should be repelled, in respect
that (first) the claim at Mr Balfour’s
instance was well founded to the extent to
which it was sustained by the trustee;
and (second) the said claim was paid by
the trustee in bona fide on the advice of
counsel and in exercise of the power con-
ferred upon the trustee by the trust-deed
to compound, transact, and agree or submit
and refer questions or differences. (3) The
expenses incurred by the trustee in the
action of multiplepoinding having been so
incurred in consequence of irrelevant aver-
ments made by the real raiser, reflecting
on the conduct of the trustee, the objection
to such expenses forming a charge on the
fund in the hands of the trustee should be
repelled.”

A proof before answer having been
allowed, it appeared that sundry negotia-
tions took place with regard to the lease in
July and August between the trustee, the
agent for Mr Geddie, and the agents for the
landlord. Immediately prior to the lodg-
ing of the landlord’s claim with Mr Tait,
counsel’s opinion was taken thereon, to the
effect that the trustee was bound to recog-
nise and rank the landlord’s claim for
damages. Counsel added—*‘I have not
had submitted to me any statement of the
actings of the landlord and the trustee
with respect to the lease, but I assume that
the landlord did not exercise the power of
annulling the lease given in the contract in
the event of the execution of a trust-deed by
the tenant.” On 31st July Mr Tait intim-
ated to Messrs Strathern & Blair, W.S,,
the landlord’s agents, that Mr Geddie was
prepared to carry out the lease of Lochty
farm, and he added, **unless the landlord
objects to his doing so, it seems to me the
on{y way out of the difficulty.” To this
letter Messrs Strathern & Blair made no
reply. On 2lst August Mr Tait had an
interview with Mr Thomas White, S.S.C.,
agent for Mr Geddie, the particulars as to
which were thus stated by Mr Tait in his
evidence—** With regard to the letter of
21st August 1895, which Mr White after-
wards sent to the landlord, he expressed
the view that it was desirable to try the
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landlord’s agent again, and I said, ‘By
all means try him.” Then Mr White said,
‘What will we say to him?’ I said he
could easily put it in shape, and he began
to draft the letter. He hadn’t gone very
far when he said he had a difficulty about
the thing, or something to that effect. I
then said, ‘I don’t think there is much
difficulty ; it is a very simple matter. I
will dictate it;’ and I proceeded to do so.
He cut in twice before I got the sentence
finished. (Q) The first portion of the letter
is to the following effect—¢ As agent of Mr
Geddie, I hereby intimate that he is pre-
pared to adopt the lease of Lochty farm,
granted by Mr Charles B, Balfour of Bal-
gonie in favour of Mr Buttercase and him
as individuals, and T shall be obliged by
your letting me know before Friday at

noon whether your client is prepared to

accept Mr Geddie’s obligation in full of the
whole obligations in the lease;’ does that
fairly represent the words that you dic-
tated 7—(A) That is just what I had in my
mind. I called a halt there. Anything put
in the letter about a multiplepoinding was
added by Mr White afterwards. When I
got a copy of the letter subsequently, I
saw that that was not what I had agreed
to. After I had finished dictating, Mr
‘White brought up the question of the mul-
tiplepoinding. I told him I had nothing
to do with his multiplepoinding. I said
the proper thing was to have an inter-
dict interpelling me from dealing with the
landlord’s claim, I told him that I would
roceed to issue a deliverance on the land-
ord’s claim. 1 cannot say whether I did so
before or after the first paragraph of the
letter was drafted. I told him emphati-
cally that I intended to deal with the land-
lord’s claim—I mean by issuing my deliver-
ance in the ordinary way. I did not know
whether Mr White intended to add any
sentence to the letter when I left the
meeting. I received a copy of the letter
from him. (Q) Did you receive it the same
day or next day? —(A) I am under the
impression that I got it next morning, but
I may be wrong. I am now shown the
letter to me by Mr White, dated 21st
August 1895, It was received in the after-
noon of that day, and I dealt with it the
following day by letter dated 22nd August.
I had not undertaken to reject the land-
lord’s claim. I had already paid the first
and second dividends on the other creditors’
claims, but I still kept the landlord off for
Mr Geddie’s benefit. I had no other claims
to dispose of at that time except the land-
lord’s and a small claim of a party named
Nimmo, Afterreplying to Mr White I had
a call on the following day, the 22nd, from
Mr Murray, of Messrs Strathern & Blair.
I think Mr Murray is the head clerk in
their office. I had seen him previously in
connection with the matter. He called
upon me specially with regard to the land-
lord’s claim. He told me that they had
received a letter from Mr ‘White, of date
21st August, and he was mentioning the
purport of it to me but I told him I was
aware of it. (Q) Did you ask Mr Murray
whether the landlord had replied to it?—(A)

I think he volunteered the statement that
they did not intend to reply toit; I don’t
think I asked. He made 1t very plain that
the landlord did not intend replying to the
letter. I asked him whether the landlord
intended to accept Mr Geddie, and he said,
‘Certainly not.” He had told.me before
that the landlord was not prepared to
accept Mr Geddie’s obligation in full of the
obligations under the lease, He was very
empbhatic in saying that the landlord would
not accept him. Mr Murray asked me on
the same occasion what I meant by all the
delay in not issuing the deliverance. I was
quite clear, by the call of Mr Murray, that
the landlord’s agents would not accept Mr
Geddie. I certainly did not in any way
regard myself as tied down not to dispose
of the landlord’s claim. Having learned
that that was to be the attituge of the
landlord and his agents, I sat down at once
to prepare the deliverance., I saw that
there was no hope of the landlord taking
Geddie, and that I must send out my
deliverance.”

Mr Robert Strathern, W.S., deponed—
1 was perfectly satisfied that Mr Geddie
hadn’t the means, even if he had the
capacity, to carry on the farm . . I did
not make any answer to the letter of 21st
August 1895, because I had advised Mr
White before that I could not advise the
landlord to accept Mr Geddie, and 1 did
not think it necessary to repeat what I had
already said. Cross-examined.—I repudi-
ated all idea of accepting Mr Geddie in any
form whatever.”

Alfred Alexander Murray, managing
clerk to Messrs Strathern & Blair, deponed
—*1 told Mr Tait that Mr Balfour was not
prepared to accept Mr Geddie’s obligation.
. . » It was made perfectly clear by me to
Mr Tait that the landlord would have
nothing to do with Mr Geddie, and I in-
sisted on having the landlord’s claim dis-
posed of.”

On 16th February 1897 the Lord Ordinary
(STORMONTH DARLING) sustained objection
No. 1, repelled objection No. 2, appointed
the pursuer and nominal raiser to correct
the condescendence of the fund in medio in
accordance with the interlocutor, found the
pursuer and norninal raiser liable to the ob-
jector in the expenses connected with the
said objections to the extent of five-sixths
of the taxed amount thereof, and granted
leave to reclaim,

Opinion.— . . . *“ My opinion is that the
claim of damages was bad in law. Such a
claimn can only be made in respect of aban-
donment of the lease by the tenant, If a
landlord either exercises his option to bring
the lease to an end or accepts a renuncia
tion by the tenant without reserving his
right to damages, his claim is barred—

alker’s Trustees v. Manson, 13 R, 1198,
The claim only holds where the abandon-
ment is the voluntary act of the tenant, as
i124Bidoulac v. Sinclair’s Trustees, 17 R.

““Now, where was the abandonment in
this case? The mere execution of the
trust-deed in April 1895 did not constitute
abandonment. The lease was not thereby
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" without the landlord’s consent, and the
landlord never consented. Neither did the
sequestration of Buttercase constitute
abandonment, for according to the well-
known dictum of Mr Bell (Com. i, 76) —
“Bankruptcy does not of itself annul a
lease. The tenant, though bankrupt, may
still continue in the possession, provided he
pay the rent regularly and perform the
other stipulations of the contract. All
that the landlord is entitled to do in case of
his tenant’s failure to pay the rent is to
have recourse to the hypothec and the pro-
ceedings prescribed in the Act of Sederunt
1756.” ng, therefore, both Buttercase and
Geddie had desired to carry on the farm,
the landlord could not have prevented them
except by exercising his option under the
lease. But even if the action of the trustee
js to be taken as a practical abandonment
on the part of Buttercase, it does not fol-
low that Geddie, the solvent joint tenant,
was thereby ousted from possession. That
is, so far as I can judge, precisely the point
that was decided in the case of Young v.
Gerard, 6 D, 347. The lease there was in
favour of two joint tenants and theirrespec-
tive heirs and successors, with an exclusion
of assignees and sub-tenants, and an option
to the landlord to bring the lease to an end
in case of bankruptey just as here. One of
the tenants died, the other became bank-
rupt and executed a renunciation of the
lease. The representatives of the deceased
tenant claimed to remain in possession of
the subjects, and the landlord attempted to
remove them, pleading, infer alia, that the
lease being a joint lease in which he was
entitled to have two solvent tenants, it
came to an end by the bankruptcy of either
tenant. But the Inner House, affirming
Lord Wood, rejected that plea, and held
that the right of the solvent tenant was not
irritated by the bankruptcy and renuncia-
tien of the other. The only difference be-
tween the two cases is that the option here
being a stronger one, the landlord, if he
had chosen, could undoubtedly have brought
the lease to an end because of the execution
of the trust-deed though both Geddie and
the firm were selvent, while the landlord in
Gerard's case could only do so in case of
bankruptcy. But the decision is directly
in point as regards the effect of Buittercase’s
bankruptcy on the rights of Geddie. The
higher option of the landlord in this case is
of no moment, because the validity of his
claim of damages rests on the theory that
he did not exercise his option.

“There fis one other argument which I
ought to notice. It was said that the lease,
though taken in favour of two persons
jointly without mention of any partnership,
was truly a partnership asset. In point of
fact it had been so treated, and rights may
thereby have arisen as between the tenants
themselves. If Geddie had been allowed to
carry on, Buttercase’s creditors might per-
haps have had a claim toshare in the pro-
fits, if any, unless Geddie had made some
arrangement with them. But I am at a
loss to see how that could enlarge or affect
rights of the landlord. His rights were de-

had been taken to the firm, or to the part-
ners as trustees for the firm, the dissolution
of the firm by the bankruptcy of one of the
partners would have brought the lease to
an end without any action on the part of
the landlord, though it by no means follows
that in such a case the landlord would be
entitled to claim damages for abandon-
ment. But that is on the principle that
when the firm is dissolved there isnolonger
a tenant. When the tenants are indivi-
duals they remain tenants notwithstandin
the dissolution of the firm. I was referreg
to two eases (Adithen’s Trustees v. Waddell,
8 8. 753; and M‘Whannell v. Dobie, 8 S.
914), where leases for the purposes of a part-
nership had been taken toindividuals with-
out mention of the firm, and yet it was held
that the leases must be exposed to sale on
the dissolution (or non-formation) of the
partuership. But these were cases inter
socios in which the landlord was not called,
and indeed had no interest, because in one
of them the lease was, taken expressly to
assignees, and in the other the subject was
urban. Accordingly these cases can have
no possible bearing on the right of a land-
lord to claim damages for abandonment.

‘] look in vain for any evidence of aban-
donment by Geddie, who must, I think, be
held to have been turned out by the land-
lord. If so no damages were due, and
objection 1 must be sustained.

“Objection 2 stands, I think, in a differ-
ent position. It claims that the trustee
shall pay, either out of Buttercase’s share
of the surplus assets of the firm, or out of
his own pocket, the expenses which he in-
curred in unsuccessfully pleading that the
present action of multiplepoinding was in-
competent, because there was no double
distress. It is significant that their Lord-
ships of the First Division, in repelling that
plea, withheld expenses from the successful
party, on the fround, as I am informed,
that the record contained charges of bad
faith against the nominal raiser, which for
his own vindication he was entitled to
answer. Hven if that were not so, I should

" say that a trustee, whom the makers of a

trust have themselves selected, has a very
considerable latitude in stating untenable
pleas at the expense of the trust. I there-
fore repel objeetion 2.

1 need hardly add that although I have
felt bound to sustain objection 1, I have
done so without the remotest idea of im-
pugning the good faith of the trustee. 1
think he acted rather precipitately, and on
a mistaken view of the law, but I do not
question his good faith for a moment, and
the charges to that effect in my judgment
ought never to have been made.”

The pursuer and nominal raiser reclaimed,
and argued—(1) The landlord’s claim was
good. The lease was a firm lease, though
it was taken in the name of the individual
partners. The obligation under the lease
was an obligation of the firm, and the
surplus in Mr Tait’s hands was a surplus
belonging to the firm. That surplus, before
being divided between the partners, must
first be applied to meeting the claim of
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damages that arose to thelandlord in conse-
quence of the failure of the firm to imple-
ment the contract of lease. Young v.
Gerard, Dec. 23,1843, 6 D. 347, raised a pure
question between landlord and tenant.
The present case depended not so much on
the landlord’s rights as on the relations of
the estates of the individual partners and
of the firm inter se. (2) Even assuming that
the landlord’s claim was bad, the trustee
was entitled to take credit for the.sum
paid. Under the trust-deed he had full
power to compromise and transact, and he
had the same power at common law. He
had effected a compromise, therebyreducing
the landlord’s claim by a very large amount.
A trustee was the judge of the validity of
claims, and it was his duty to adjudicate
himself, and not to engage in litigation,
whenever a beneficiary objected to his
satisfying any claim against the estate—
Mackenzie’'s Trustees v. Sutherland, Jan.
10, 1895, 22 R. 233, per Lord M‘Laren at p.
236 ; Forshaw v. Higginson, 8 Mac. and G.
827. The Lord Ordinary had completely
exonerated the trustee from any imputa-
tion of mala fides. (3) The Lord Ordinary
was right as regards the expenses of the
preliminary stages of the action.

Argued for the objector—(1) The land-
lord’s claim was bad. The lease was a lease
to individuals, not to a firm. Geddie had
therefore a right to continue in the tenancy
of the farm though Buttercase renounced
the lease, unless the landlord exercised his
option under the contract — Young v.
Gerard, ut sup. He had exercised his
option, and therefore he was not entitled
to damages— Walker's Trustees v. Manson,
July 17, 1886, 13 R. 1198; Bidoulac v.
Sinclair’'s Trustee, Nov. 29, 1889, 17 R. 144,
(2) If the landlord’s claim was bad, Mr
Tait must be held personally liable. He
knew that Geddie strongly objected to that
claim being satisfied. He had dictated a
letter on 2lst August, intimating to the
landlord’s agents that Geddie proposed to
continue the lease; yet on the 22nd he had
issued his deliverance, and on the 23rd he
had actually paid the money. He gave Mr
Geddie no opportunity of preventing such
a payment being made. His proper course
would have been to let the question be de-
termined by the court of law between the
landlord and Geddie, and to adopt a neutral
attitude. (3) Geddie had been completely
justified in raising the action of multiple-
poinding, and therefore no part of the
trustee’s expenses should come out of his
share of the surplus.

At advising—

Lorp KiNNEAR—The Lord Ordinary has
sustained the first objection of Mr Geddie
to the fund in medio, and the facts upon
which that objection arises are very simple,
[His Lordship here stated the facts, and
proceeded] — 1t is in these circumstances
that the objection is stated to Mr Tait
taking credit for the sum paid by him to
Mr Balfour in respect of future rents. The
arrears of bygone rent were paid in full,
and that was perfectly right. The only
question is, whether the trustee is entitled

to credit for the sum paid for future claims.

That raises two questions—first, whether
Mr Balfour had a good claim fer the sum in
question, and secondly, whether, if he had
not, Mr Tait is liable to make good the
amount.

In considering the first question I do
not think it necessary to inquire whether
the lease was or was not an asset of the
firm. [His Lordship here quoted from the
lease]l. As between landlord and tenant,
therefore, it is a lease in favour of two joint
tenants and their respective heirs and suc-
cessors, and not of a firm, or the trustees of
a firm. That is the position with which we
start.

Nor do I think it necessary to inquire
whether the lease was renounced by Mr
Buttercase or by anybody on his behalf in
such circumstances as would have given
the landlord a claim of damages against
him if he had been sole tenant. I think it
follows from the decision in Young that the
renunciation ef Buttercase, or his abandon-
ment of the lease, could not determine the
right of his co-tenant Geddie, and if Geddie
was still entitled to possession of the farm,
and was ready to perform the tenant’s
part of the contract of lease, the renuncia-
tion of Buttercase, assuming it to have
been finally and completely made, could
found no claim of damages against Geddie,
and no claim which could prejudice his
interest in the surplus of the frust-estate.

On the other hand, if Geddie himself had
failed or refused to perform his contract, it
may be assumed that the renunciation of
both tenants would afford a sufficient
ground for the landlord’s claim of damages.
The question, therefore, is whether it was
the act of the landlord or of Geddie which
put an end to the lease. It is to be kept in
view that the lease contained a clause pro-
viding that if the tenants or either of them
should become notour bankrupt, or if their
estates should be sequestrated or conveyed
in trust for behoof of their creditors, the
lease should, in the option of the landlord,
be ipso facto null and void. Now, the event
occurred upon which the landlord was en-
titled to irritate the lease, and therefore
it could only be carried on as a lease
between him and Geddie, if Geddie was
prepared to perform his part of the contract
and if the landlord chose to waive his right
to put the lease to an end.

here was a great deal of negotiation
between the agents of the various parties,
and a great geal of discussion as to the
gnsition into which the lease had been
rought in consequence of the trust-deed ;
and the result of the whole matter was that
though Mr Geddie was at one time desirous
of renouncing the lease and actually pro-
posed to do so, the landlord did not accept
that proposal, and long before the termina-
tion of the negotiations, Mr Geddie, or his
agent on his behalf, had assumed the per-
fectly distinct position that he was not
going to renounce, but on the contrary to
carry on the lease, The result of the whole
matter could not be put more clearly than
it is by Mr Tait in his evidence, where he
speaks to the meeting at which a letter to
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Mr Balfour was drafted on behalf of Mr
Geddie in these terms :—*I hereby intimate

that he is prepared to adopt the lease of
Lochty farm.” [His Lordship then referred
to the portion of Mr Tail’s evidence quoted
above, and continued] — That statement
is quite borne out by the correspondence
and by the evidence of Mr Murray and Mr
Strathern. Indeed, Mr Strathern makes it
clear enough that he had considered the
question whether Mr Geddie would be a
desirable tenant for the farm or not, and
that he was not prepared to advise his
client to accept Mr Geddie as sole tenant.

Now, it must be borne in mind that the
landlord was in a position to say, I will
bring the lease to an end.” He refused his
consent, without which Geddie could hot
have gone on, and therefore it appears to
me quite clear that he exercised his right
to determine the lease. If the question had
been open, I should have been disposed to
think that a landlord cannot reject in so
peremptory a way the application of a
tenant to continue in the lease, and at the
same time bring an action of damages
against his tenant for refusing to perform
the obligations of the lease. But the law is
quite clearly settled by the case of Walker’s
Trustees, which is confirmed by the manner
in which the question was treated in the
subsequent case of Sinclair’s Trustees. 1
take it, therefore, to be settled law, that if
the landlord himself puts an end to a lease
by exercising a right reserved in the con-
tract, he cannot claim damages for the loss
he has sustained by its premature termina-
tion, because he is not entitled to damages
for loss resulting from his own act and not
from the failure of the tenant.

If that be so, the trustee here has paid
money belonging to the trusters to a person
who had no claim to it whatever, and the
second question arises, whether in account-
ing with his trusters he is entitled to take
credit for the money so paid. I think he is
not, and I am of opinion with the Lord
Ordinary that that claim cannot be stated
as a good claim so as to reduce Mr Geddie’s
share of the surplus of the trust-estate. I
agree with the Lord Ordinary that there is
no room for questioning the good faith and
honesty of the trustee, and the Court must
always be alive to the hardship of enforcin
against an honest trustee a claim whic
must result in his becoming personally
liable to make good money which he has
paid away in good faith. But then his
trust was to pay to the true creditors of
Geddie and Buttercase and no others, and if
he has paid the truster’s money to a person
not entitled to receive it, it is no answer to
say that he was under an error in law ; and
that appears to me to be the only answer
that can be made with any plausibility. It
is true that the trust gave him power to
compromise and to transact claims, and it
was argued that he was protected by that
provision. But it seems to me quite plain
that there was no element of transaction or
compromise about this matter at all. No
doubt the trustee reduced the amount of
the claim very considerably. But that was
not by way of compromise or transaction,
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and if the landlord had not been content to
accept Mr Tait’s deliverance upon that
subject, there was nothing—no transaction
-—to prevent him from entorcing his demand
to the fullest extent. It was simply a
reduction of Mr Balfour’s estimate of
damages. The whole contention that the
deliverance of the trustee was a compro-
mise, and is therefore defensible, is, I think,
made an end of by his own evidence, I
admitted the claim,” he says, “and pro-
ceeded to adjust it.”

Is the trustee then entitled to take credit
for the payment on any other ground? I
think there might be circumstances in
which a trustee might well be in a position
to claim as against persons interested in the
trust that payment of a claim in error was
justifiable, on the ground either of some
concession made by them or of some failure
or neglect on their 1(;a.rt to bring before him
the true nature of the objection to the claim
erroneously paid. Bnt it is guite out of the
question to suggest that we have such a
state of matters here. The trustee knew
perfectly well that Mr Geddie and his agent
objected to the validity of the landlord’s
claim, and theg not only objected, but they
pressed upon him that it should be tried
Judicially. Mr Tait did not think the
Erocess suggested an expedient or desirahle

ind of action to bring, but that is of very
little consequence, The material point is
that Mr Geddie desired that the validity of
the landlord’s claim should be determined
in a court of law. I think, therefore, that,
in view of his knowledge of that fact, Mr
Tait’s action was precipitate. He received
Mr White’s letter on the 21st. On the 22nd
he was informed by Mr Balfour’s agent that
Mr Balfour would not accept Mr Geddie.
On the same day he proceeded to decide the
matter by sustaining Mr Balfour’s claim,
and on the 23rd he gave effect to his
decision by paying the money. Unless,
therefore, he can show that the landlord’s
claim was good in law, he is not entitled to
take credit for that payment. In the
ordinary course of business I should have
thought the proper thing to do was to
intimate to Mr Geddie's agent that he had
sustained the claim to a certain extent and

-that within a certain time he proposed to

make payment unless interpelled. Instead
of doing that, he decides on the 22nd, and
pays the money on the 23rd, without givin
time to Mr Geddie to interpose. I thin
that by so doing he took upon himself the
risk of being unable to establish the validity
of the claim. I fail to see that there is any
very great hardship inflicted upon a trustee
by requiring that, if he pays away the trust
money in such circumstances as to make it
impossible that the objections of the parties
interested, whom he knows to object,
should be determined, he must be held to
have taken the responsibility of a final
decision upon himself, and must stand or
fall according as he can justify that decision
or not.

I agree with the Lord Ordinary in attach-
ing no weight to the evidence as to a sup-
posed agreement between Mr Tait and the
objector not to issue any deliverance ; and,

NO. LIV,



850 The Scottish Law Reporter.— Vol XXXIV.

Tait v. Geddie,
July 6, 1897.

generally, I am of opinion, upon the ground
I have stated, that his Lordship bas dis-
posed rightly of this objection.

There is a second objection, which the
Lord Ordinary has repelled, to the effect
that the expenses incurred by Mr Tait in
an earlier stage of this action should fall
upon himself personally or upon his con-
stituents’ share of the trust-estate. Ithink
that question must be held to have been
decided when judgment was given at that
stage of the case, and that we cannot
entertain any question as to expenses dis-
posed of by previous interlocutor.

On the whole matter, I am of opinion
that we should adhere to his Lordship’s
interlocutor.

The L.orD PRESIDENT and LORD AbAM
concurred.

Lorp M‘LAREN was absent.

On the question of expenses, the pursuer
and nominal raiser argued that he should
not be found personally liable. The question
determined in this action was one on which
it would have been necessary in any event
to get a judicial decision, and if the trustee
had raised an action before paying the
landlord’s claim to enable the landlord and
Geddie to fight it out, he would have been
entitled to his expenses out of the trust-
estate.

LorD KINNEAR — Two points which
require consideration are raised by Mr
Johnston’s motion. The first is as regavds
the question of the proof. I think with the
Lord Ordinary that some proof was
necessary. Our judgment has proceeded
upon it, and I am not prepared to say that
we can blame one party more than the
other for any excessive length. Therefore
I think that we cannot give effect to Mr
Johnston’s objection on that point.

As to the other, it is perfectly true that
by the course proceedings have taken Mr
Tait, if found liable in expenses in the terms
proposed by Mr Campbell, will have an
expense thrown on him which in ordinary
circumstances he would not have been
called upon to bear, because he would not
have been required to pay the expenses of
the litigation required to determine the
question between the landlord and tenant.
But that unfortunately is due to his own
precipitate action. If he was only a stake-
holder, and if before paying the money he
had taken care to see that the rights of
parties were judicially determined, he
would not have incurred any expense,
because the landlord must either have
given up his claim or paid his opponent’s
costs if he litigated unsuccessfully. But
then it is just part of the error which we
bave found in the course of procedure, that
the trustee is forced to take.up Mr Balfour’s
claim, and he cannot maintain it except
under the ordinary condition of paying
expenses if he fails.

The LorD PRESIDENT and LORD - ADAM
concurred. )
The Court adhered to the interlocutor of

the Lord Ordinary, ‘‘with this variation,
that they find the pursuer and nominal

raiser personally liable to the objector
James Eeddie in the expenses found due to
the said objector by the said interlocutor;
find the pursuer and nominal raiser
personally liable to the said objector in
expenses since the date of said interlocutor;
and find that the pursuer and nominal
raiser is not entitled to charge his own
expenses against the objector’s share of the
fund in medio, reserving to the pursuer
and nominal raiser all right of relief com-
petent to him with reference to the said
expenses and the expenses hereinbefore de-
cerned for, other than against the objector
and his share of the fund in medio.”

Counsel for the Pursuer and Nominal
Raiser — H. Johnston — Cook. Agents —
Graham, Johnston, & Fleming, W.S,

Counsel for the Defender and Objector —
Dundas — W. Campbell. Agent —Thomas
‘White, S.8.C.

Tuesday, February 16.

SECOND DIVISION.
[Lord Pearson, Ordinary.
HENRY THOMSON & COMPANY w.
DAILLY.

Reparation — Measiure of Damages — Sub-
stantial Damages Granted where No
Specific Damage Proved—-Expense of De-
tecting Frauwd—Tender.

In an action of declarator and inter-
dict and for £500 damages against a
public-house keeper for fraudulently
selling as whisky manufactured or
blended by the pursuers, whisky not so
manufactured or blended, the defen-
der admitted that his object in doing
this was to discourage the sale of the
pursuers’ whisky, upon which his profit
was less than on other whiskies.

Held that, although no specific dam-
age was proved, it was a legitimate
inference that the defender’s fraudu-
lent conduct, which was intended to
have that effect, had caused substantial
injury to the pursuers’ trade, and ac-
cordingly the Court (altering the judg-
ment of the Lord Ordinary) assessed
the damage to the pursuers at £100,

Opinion reserved—Whether in esti-
mating the amount of damages the
sum necessarily expended by the pur-
suers in detecting the fraud should be
taken into account.

Opinion reserved—Whether an offer
of a sum by the defender to the pur-
suers, accomPanied by declaration that
the pursuers’ case was unfounded and
untrue, could be regarded as a judicial
tender in dealing with the question of
expenses.

In February 1896 Henry Thomson & Com-

pany, wholesale Irish whisky merchants,

Newry, Ireland, raised an action against

Daniel Dailly junior, wine and spirit mer-

chant, Dundee, concluding for (1) declara-

tor that the defender was not entitled to
sell or offer for sale, by himself or others
acting under or for him, as whisky manufac-



