
Scot. Tradc^Protcchon Society,j 7 'fo Scottish Law Reporter.— VoL X X X V I . 1G5
interlocutor until lie has the issue in its 
final form before him. In such cases it is 
not unusual for the judge to suggest to the 
pursuer that he had better try another 
form, because if he does not, then the form 
of issue first proposed will he disallowed. I 
was at first disposed to think that all that 
the judge meant in this case by his interlo­
cutor of 21st January disallowing an issue 
was to disallow an issue in that particular 
form, reserving to the pursuer to lodge 
an amended issue. But on looking again at 
the Lord Ordinary’s note 1 observe that his 
Lordship in dealing with the issue consid­
ered the innuendo of the proposed issue in­
admissible, and he says, “ No other innuendo 
was proposed or discussed, and I am there­
fore not in a position to say whether the 
pursuer could frame any other issue which 
could he allowed. ” I think it is plain that 
on 21st January, when the Lora Ordinary 
came to consider the question of issues, his 
opinion was that an inadmissible issue had 
been tendered, and that the pursuer de­
clined to amend it or to propose any other 
issue. In these circumstances 1 think it 
would be useless for the judge to adjust an 
issue, because the pursuer would not go to 
trial on any other issue than that proposed 
by himself. One can quite understand that 
in such a case the judge’s course is simply to 
disallow the issue altogether. I think it 
would have been better if the Lord Ordi­
nary had gone on to say, “ dismisses the 
action,” but that was left open perhaps, 
because this was an interlocutor which was 
not necessarily final. But I agree with your 
Lordship that this is an interlocutor neces­
sarily leading to the dismissal of the action, 
and that it is too late now to propose 
another issue.

Lo r d  K in  n e a r  w a s  a b s e n t .

The Court adhered.
Counsel for the Pursuer—Jameson, Q.C. 

—M'Lennan. Agent—T. M. Pole, Solicitor.
Counsel for the Defenders—Ure, Q.C.— 

Hunter. Agent—Peter Morison, S.S.C.

Friday, December 9.

S E C O N D  D I V I S I O N .
[Sheriff of Forfarshire.

FORFAR PARISH COUNCIL 
v. DAVIDSON.

Poor — Relief —Maintenance o f Lunatic — 
Relief against Lunatic's Estate.

At the time of the committal to an 
asylum of a lunatic he had money on 
deposit-receipt, but the parish of his 
settlement were unaware of the fact, 
although they became aware of it prior 
to the lunatic’s liberation. The asylum 
in which the lunatic was confined being 
in another parish, the parish of his 
settlement admitted liability for the

lunatic’s maintenance and paid there­
for.

After the lunatic had been liberated 
as recovered, held (diss. Lord Young) 
that the parish of his settlement was 
entitled to recover from him the sums 
which they had spent on his main­
tenance.

By section 75 of the Lunatics (Scotland) 
Act 1857 (20 and 21 Viet. c. 71) it is enacted 
—“ Every pauper lunatic detained in any 
district asylum under this Act shall be 
deemed and held to belong and be charge­
able to the parish of the legal settlement of 
such lunatic at the time the order for his 
reception in such asylum was granted, and 
the expense of his maintenance in such 
district asylum shall be defrayed by such 
parish accordingly, and the residence of 
any pauper lunatic in any such district 
asylum snail be deemed to be the residence 
of such lunatic in the parish legally 
chargeable with the maintenance of such 
lunatic.”

By section 77 of the same Act it is enacted 
—“ The expense incurred by any superin­
tendent of any asylum, or by any other 
party, for or in relation to the examination, 
removal, and maintenance of any lunatic, 
shall be defrayed out of the estate of such 
lunatic, or if such lunatic has no adequate 
estate, and if such expense shall not be 
borne by the relatives of such lunatic, then 
the lunatic shall be treated as a pauper 
lunatic, and such expense shall be defrayed 
by the parish of the settlement of such 
lunatic, and the superintendent or other 
party disbursing such expense shall be 
entitled to recover the same from or out of 
the parties or estate liable to defray the 
same as aforesaid.”

By section 15 of the Lunacy (Scotland) 
Act 1802 (25 and 20 Viet. cap. o4) it is pro­
vided that it shall be lawful for the Sheriff 
of the county in which a lunatic charged 
with assault or other offence inferring 
danger to the lieges, or found in a state 
threatening danger to the lieges, or in a 
state offensive to public decency may have 
been apprehended or found, upon applica­
tion by the procurator-fiscal or inspector of 
poor or other person, accompanied by a 
certificate from a medical person bearing 
that the lunatic is in a state threatening 
such danger, or in a state offensive or 
threatening to be offensive to public de­
cency, forthwith to commit such lunatic to 
a place of safe custody. It further provides 
that the Sheriff, at the time of granting the 
warrant to commit the lunatic to an asylum, 
shall grantdecree against the parish within 
which the lunatic shall have been appre­
hended or found at large for the expenses 
of the application and for such sum as may 
be necessary for the maintenance of the 
lunatic, and “ the parish so decerned 
against and paying such expenses and cost 
ot maintenance shall have relief and re­
course therefor against the lunatic and his 
estate and any of his relatives legally liable 
for his maintenance, and also against the 
parish of settlement of such lunatic in the 
event of the parish in which the lunatic 
was apprehended or found at large not
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being the parish of settlement os accords of 
law.

By section 8 of the Lunatics (Scotland) 
Act 1871 (31 and 35 Viet. c. 55) it is enacted 
that for the removal of doubts the above 
provisions concerning the removal of dan­
gerous lunatics, <&e., “ shall not be limited 
to pauper lunatics, but shall apply to any 
person so charged or found, although he 
may not, by receiving parochial reliei or in 
any other form, come within the definition 
of a pauper."

On 23rd March 1897 the Inspector of Poor 
of Dundee received intimation from the 
police that a man, David Davidson, who 
resided in Dundee, but whose residential 
settlement was in the parish of Forfar, was 
insane. An oflicer was sent to Davidson's 
house, and as the result of the visit a private 
watchman was sent to watch him. The two 
district medical officers also visited David­
son, and they certified him to be insane. 
The Dundee Inspector on the same day pre­
sented a petition to the Sheriff-Substitute 
at Dundee to get a warrant to confine the 
lunatic. The same afternoon Davidson 
escaped from his house and went to Lunan- 
heau, Forfarshire. He remained at large 
till 20th March, when he was secured by the 
Forfarshire County Police in his brother's 
house at Lunanhead and taken to Forfar. 
The Inspector of Forfar caused him to be 
examined by two doctors, but they declined 
to certify him to bo insane, as they did not 
know the circumstances under which he 
had been certified at Dundee. He was for­
warded by the Inspector of Forfar, on the 
warrant already granted in Dundee, to the 
Inspector of Dundee, and by him placed in 
Dundee Asylum. On 30th March the In­
spector of Forfar received from Davidson's 
brother Davidson's pocketbook, containing 
deposit-receipts for £45, 17s. 8d. in Davicl- 
son's name in the Union Bank, Up to 
that date both the inspectors had acted on 
the understanding that Davidson was a 
pauper. Davidson was detained in Dun­
dee Asylum till 23rd October, when he 
was transferred to Montrose Asylum, 
where he was detained until 9th December 
1897, when he was liberated as recovered. 
On 13th April of that year Forfar had 
admitted liability to Dundee. The sum 
expended in the defender's maintenance in 
Dundee and Montrose Asylums amounted 
in all to £26, Os. lid., this sum including 
charges of 2s. 7d. for a lunacy warrant, Is. 
lOd. Tor telegrams, &c., £2, 2s. for medical 
and £1, Is. tor chief-constable's account. 
On 13th January 1898 Davidson demanded 
the deposit-receipts from the Inspector of 
Forfar, and refused to pay the sum ex­
pended on his maintenance in the asylums. 
The Inspector of Forfar deposited in bank 
the amount claimed for maintenance, and 
gave Davidson the balance.

Thereafter the Parish Council of the 
parish of Forfar sued Davidson for £20, Os. 
lid. in the Sheritf Court at Dundee, under 
the Debts Recovery (Scotland) Act 1807.

The defender pleaded, inter alia—“ (1) 
No title to sue, (2) The defender is not 
liable to pursuers in the sum sued for."

On 6th July 1898 the Sheriff-Substitute

( C a m p b e l l  S m i t h ) pronounced the follow­
ing interlocutor:—“ Finds that on 23rd 
March 1897 the Inspector of Poor of the 
Parish of Dundee obtained from the Sheriff 
Court in Dundee, in respect of two medical 
certificates, a warrant authorising the de­
tention of the defender as a lunatic in the 
Royal Asylum of Dundee; that on or about 
26th March he was removed to said asylum, 
and detained therein till 23rd October 1897; 
that on 23rd October, at his wife's request 
and his own, he was removed to Montrose 
Asylum, and on 9th December he was 
liberated therefrom as 4 recovered : ’ Finds 
that the sums sued for were in whole or in 
part advanced by the Inspector of Poor of 
Dundee on the Hooting tliat the defender 
was a pauper: Finds that when the defen­
der was apprehended by the county police 
in his brother's house at Lunanhead he had 
in his pocket-book deposit-receipts contain­
ing £45, 17s. 8d., of which the pursuer ob­
tained possession on 30th March ; also that 
when taken to Forfar the pursuers caused 
him to be examined by Dr Murray and Dr 
Alexander, and that they declined to cer­
tify that he was insane: Finds that the 
pursuer, having thus brought within his 
knowledge cause for doubting both as to 
whether the defender was a pauper and as 
to whether he was a lunatic requiring con­
finement in the public interest and that 
there were possible questions of liability 
likelv to arise between the defender, and 
the Inspector of Poor of Dundee, ought to 
have avoided attempting to put himself in 
the position of the said Inspector: Finds 
in law that the pursuer has failed to set 
forth and establish any valid title to sue 
the present action: Therefore dismisses 
said action,'' &c.

The pursuer appealed to the Sheriff 
(J o h n s t o n ), who on 8th October pro­
nounced the following interlocutor: — 
“ Finds (1) that on 23rd March 1897 the 
defender was reported to the Inspector of 
Dundee, where lie was then living, as in­
sane; (2) that on medical certificates in due 
form, an order was granted by the Sheriff- 
Substitute of Forfarshire at Dundee for the 
defender's detention in Dundee Asylum;
(3) that at the date of his being certified in­
sane the defender's settlement was in the 
parish of Forfar; (4) that the defender 
remained at large until 26th March 1897, 
when he was secured by the Forfarshire 
County Police at Lunanhead and taken to 
Forfar; (5) that defender was forwarded by 
the Inspector of Forfar on the warrant 
already granted in Dundee to the Inspector 
of Dundee, and by him placed in Dundee 
Asylum, and that he was detained there 
until 23rd October, when he was transferred 
to Montrose Asylum, where he was detained 
until 9th December 1897, when he was 
liberated as ‘ recovered'; (6) that on 30th 
March the defender's pocket-book contain­
ing deposit-receipts in his name for £45, 
17s. 8d. was handed to the Inspector of 
Forfar; (7) that on 13th April Forfar ad­
mitted liability to Dundee; (8) that the 
sum expended in the defender’s mainten­
ance in Dundee and Montrose Asylums 
during the above period amounted in all to
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£26, Os. lid., for which, and two guineas of 
modified expenses, decerns against defen­
der in favour of pursuer.

Note.—“ A very astute argument was 
submitted to me on behalf of the defender, 
to the effect that as the defender was not 
and never had been a pauper, t lie Inspector 
of Forfar had no call to meddle in thebnat- 
ter, and no right to act upon the Dundee 
warrant; that whether the Dundee Inspec­
tor would have had the right to recover 
outlays, the Forfar Inspector had none, 
either derivatively as the assignee of the 
Dundee Inspector or directly. I do not, 
however, think this sound. The defender 
was de jure  a pauper, though he may have 
been de facto possessed of some means, and 
I think that the Inspectorof Forfar was not 
only entitled hut bound to act as he did, 
and was not entitled nor bound, in a ques­
tion either with Dundee, the asylum autho­
rities, or the defender, to disclaim primary 
liability and throw the question of recover­
ing expenses of maintenance upon the 
asylum authorities, because four days after 
the defender was remitted to the asylum, 
evidence of his having some means was
[tlaced in his, the Inspector of Forfar's, 
lands. These means might not have been 

the defender’s own, or might have been 
already attached, and at anyrate were not 
in a shape immediately available for his 
maintenance.

“  I think the Inspector of Forfar was 
wrong in applying for new medical certifi­
cates, but I cannot deduce the same conclu­
sion as the Sheriff-Substitute does from 
their refusal. They were properly refused, 
because the Forfar doctors were not going 
to interfere without information with a 
warrant recently granted on the certificate 
of their Dundee brethren, presumably 
granted upon information.”

The defender appealed, and argued—The 
pursuers had no title to sue him for the 
money expended on his maintenance in 
Dundee Asylum. When they acknow­
ledged liability to Dundee they knew that 
the defender had means. Notwithstanding 
they had proceeded as if he were a pauper. 
The pursuers had no right to pay money on 
the defender’s behalf. If the defender were 
held to be a pauper at the time at which 
the money was paid there was no ground of 
relief against him. If he were not a pauper, 
then the proper procedure under the statute 
had not been adopted. It had not been 
suggested that he was a dangerous lunatic, 
and unless he was such the parish of Forfar 
had no title to sue in terms of the Lunacy 
Acts. In the case of Inspector o f Poor o f  
Kilmartin v. Macfarlane, March 0, 18S5, 12
R. 713, it had been recognised by all the 
judges that where a lunatic has been given 
relief, any ground for suing him must be 
contained in the statute.

Argued for the pursuers—At the time of 
his committal the defender was to all ap­
pearance a pauper lunatic, and the defen­
ders were entitled to treat him as one, and 
to be recompensed for the sums expended 
on his maintenance—Dvnwoodiew. Graham, 
January 27, 1870, 8 It. 430, ruled the present

case. The arguments of the Sheriff were 
sound.

At advising—
L o u d  J u s t i c e - C l e r k — The facts in this 

case are that the defender was found in 
Dundee in a state of insanity, and that the 
Procurator-Fiscal there in the course of 
his duty for maintaining the public safety 
called upon the Inspector of Poor to take 
the usual and necessary steps to have him 
confined. On inquiry it was thought 
necessary to send a watchman to watch 
him. His relatives expressed fear of him. 
The confinement took place on regular 
medical certificates. It appeared that the 
parish responsible, if the expense was to 
fall upon a poor rate, was the parish of 
Forfar, and liability was duly admitted by 
that parish to the inspector at Dundee. 
All these proceedings were regular and 
according to the respective duties of the 
officials of both parishes. Shortly after his 
removal to an asylum it came to the know­
ledge of the parochial authority that he 
possessed a deposit-receipt for a sum of over 
£45. But no one came forward to under­
take his support, and of course he being a 
certified lunatic, money owned by him 
which was lying on deposit-receipt could 
not be made available for his maintenance 
and treatment. In these circumstances 
the expense incurred was necessarily in­
curred by the parish. The authorities 
could not liberate him, and the asylum 
could not be compelled to keep him unless 
the parish undertook to reimburse the 
owners of the asylum according to the 
pauper rate.

The question has now arisen, whether on 
the defender’s recovery, he is liable, if he 
had the means necessary at the time the 
outlay was made, to reimburse the parish 
authority for their outlay. I am of opinion 
that the SherilT is right in holding that he 
is. He was treated as a pauper in circum­
stances in which that course was the only 
one that could be followed, and expenditure 
made on his maintenance. Having in fact 
means, I hold that the parish has a good 
claim for reimbursement of their outlays, 
which I think they were legally bound to 
make in the circumstances, they being 
under obligation to take the responsibility 
of ensuring his safe custody and treatment, 
when called upon by the procurator-fiscal, 
and when the person handed over to them 
was certified, as required by law, as a proper 
subject for confinement.

If the fund from which the compensation 
is demanded had been acquired by the 
defender after he was restored to society, 
the case would have been different. But 
the fund having been his at the time of the
Sroceedings, I can see no answ er to the 

einand that he shall relieve the parish 
w hich becam e liable for his custody and 
m aintenance when he unfortunately  becam e 
insane.

I therefore think that the conclusion at 
which the Sheriff arrived was the right 
one, and that we should find accordingly.

L o r d  Y oung  — I shall indicate very 
shortly  the doubts which occur to me, and
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which I entertain with considerable mis­
givings. My doubts are expressed, not 
entirely as I could wish, by the Sheriff- 
Substitute. They are founded on the fact 
that the pursuer here, who was treated as 
a pauper, was not in fact a pauper, and 
was treated by the parochial authori­
ties in a manner which he would not 
and could not justifiably have been 
treated except in the view that he was a 
pauper. They acted under a mistake, 
which was I do not say culpable on their 
part, but was not induced by any fault on 
the part of the defender, and for the conse­
quences of which he ought not to be held 
liable. They acted with a view to the dis­
charge of their duty towards the ratepay­
ers. If he had been a pauper, then thebe>f 
thing in the dischargeof their duty towards 
the ratepayers was to apply to the Sheriff 
to have him confined in the pauper depart­
ment of the asylum. But they haa no 
occasion, in the interest of the public, to 
make any such application, for he was not 
a pauper, and he was not a dangerous 
lunatic. If he had been a dangerous lunatic, 
pauper or not, then it would have been the 
duty of the procurator-fiscal, failing the 
man's relatives, to apply to the Sheriff for a 
warrant to have him confined as such in an 
asylum. But it is not suggested that there 
was any danger to the public in allowing 
him to go about at large, and the poor law 
authorities had, in my opinion, no more 
right to shut him up than they had to shut 
up any other person of weak mind. That 
is my view of the law. Nothing in the case 
is more certain than that he was not a 
pauper, and that they acted in the view 
that he was. If that view had been pro­
duced by any mistake on the part of the 
pursuer, he might have been liable for the 
consequences of that mistake. But it was 
their mistake, and their mistake alone, and 
it has had the effect of expending this poor 
man’s whole money. Just look at the 
account. There is a lunacy warrant. What 
right had they to charge him with the cost 
of that? Then there are medical certifi­
cates, and the chief-constable's account, and 
so on. All that would have been legiti­
mate if he had been a pauper, but as he is 
not, it seems to me that it is not the pur­
suer, but the public authorities, in whose 
interest professedly these proceedings were 
taken, who ought to bear the expenses. I 
am therefore inclined to revert to the 
opinion of the Sheriff-Substitute.

L o r d  T r a y n e r — I have no hesitation in 
agreeing with the Sheriff. When the 
appellant was sent to the asylum in Dundee, 
on the application of the Inspector of Poor, 
he was apparently a pauper, and was dealt 
with as such. But he was not chargeable 
to Dundee, for his settlement was in Forfar. 
Anything, therefore, expended or dis­
bursed by Dundee was expended or dis­
bursed on account of the parish of Forfar, 
and that parish has in my opinion the right 
and title to receive such disbursements 
from the appellant, if such a right exists in 
anyone. It is said, however, that the 
respondents are not entitled to decree,

because if the appellant was a pauper, the 
expenses inclined on his account are ex­
penses which he is not bound to repay, and 
that if he was not a pauper, the Inspector 
of Dundee should not have interfered as he 
did. Now, as I have said, the appellant 
was apparently a pauper, and the Inspector 
of Dundee, in the circumstances, only did 
his duty in applying for the committal of 
the appellant to an asylum. It turned out, 
however, after the committal, that the 
appellant was possessed of funds, which 
could be applied towards his maintenance 
—not funds which the Inspectors of Dun­
dee or of Forfar could make immediately 
available, and indeed funds of the existence 
of which at the date of committal the 
appellant bad no knowledge. I think these 
funds must now be charged as the respondent 
proposes. A pauper who receives parochial 
relief is not nound to pay for such relief 
out of funds subsequently acquired by him, 
But if anyone obtains parochial relief who 
is possessed of means at the time such relief 
is obtained, and is therefore not a pauper 
nor entitled to relief, he must repay the 
relief so obtained. Suppose the case of a 
man found lying on the road in a state of 
physical debility and apparently destitute, 
removed to the poorhouse, and there 
attended to and maintained for days or 
weeks, at the end of which time it was dis­
covered that he had money concealed on 
his clothes, I entertain no doubt that that 
man could be charged for his maintenance, 
and that the money so discovered could be 
applied in extinction of the charge. That 
was practically the case here, and in my 
opinion it affords no answer to the present 
pursuer’s demand to say that the Inspector 
of Dundee acted nltroneouslv, and that 
having removed the defender to an asylum 
against his wish, he or the pursuer should 
pay for the expenses so incurred. The 
Inspector of Dundee did not act ultrone- 
ously. He was bound to act as he did in 
the circumstances whether the defender 
wished to go to an asylum or did not. 
The expense of the defender's mainten­
ance in an asylum or out of an asylum 
must fall on himself, if he has means 
to defray these expenses at the time they 
are incurred.

L o r d  J u s t i c e - C l e r k  — Lord Moncreiff 
(who was absent at advising) desired me to 
say that he was of opinion that the judg­
ment of the Sheriff should be affirmed.

The Court pronounced the following 
interlocutor:—

“ Dismiss the appeal: Find in fact 
and in law in terms of the findings in 
fact and in law in the said interlocutor 
appealed against: Remit to the Sheriff- 
Substitute to decern accordingly.”

Counsel for Pursuers—Kennedy. Agents
Gordon, Falconer, A Fairweather, W.S.
Counsel for Defender—Christie. Agents 

—Curror, Cowper, & Buchanan, W.S.




