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Tuesday, March B.

SECOND DIVISION.

(With Lord Adam, Lord M‘Laren, and
Lord Kinnear,)

[Lord Pearson, Ordinary.

CORPORATION OF GLASGOW w.
CARTER-CAMPBELL.

Police—Drainage—Sewer—Liability of Ad-
joining Proprietors for Expense—Public
Sewer under Turnpike Road through
Agricultural Land within City—Glasgow
Police Act 1866 (29 and 30 Vict. c¢. 235),
secs. 4, 328, 329, and 330-- Building Erected
on *“a Land or Heritage ”—Adjoining
Road—** Ordinary Public Sewer.

The proprietor of the lands of B, situ-
ated within and near to the northern
boundary of the city of Glasgow, having
pressed the Corporation to undertake a
drainage scheme in order to facilitate
his feuing, the Corporation constructed,
inter alia, a sewer having a sectional
area of not quite 74 square feet, undera
road within the city boundary, which
had been made one of the public streets
of the city, and in a part of that road
which ran northwards through the
lands of A to the lands of B. The
lands of A were not feued, and were
used for agricultural purposes. No
sewer had previously existed in this
part of the road. The new sewer was
calculated not merely to serve the pur-
pose of draining the road and such
houses as might be built fronting it,
but also about 200 acres of prospective
building land. The only building on
any of the lands adjoining the part of
the road in which this new sewer was
laid, was the farmhouse and steading
on the lands of A, and they were in
existence before the sewer was con-
structed, This farmhouse and stead-
ing, although entering from and stand-
ing within 25 yards of the road, did not,
drain into the new sewer. The farm-
steading and the agricultural land of
the farm were entered in the valuation
roll separately as regards both value
and occupancy.

The Corporation, as representing the
Board of Police, claimed payment
under section 329 of the Glasgow Police
Act 1866, from the proprietor of A of
the proportion of the expense of con-
structing the sewer corresponding to
his whole frontage to that part of the
road in which the sewer was laid.

Held (aff. Lord Pearson, Ordinary,
by a Court of Seven Judges) (1) that the
sewer in question was an ‘‘ordinary
public sewer” within the meaning of the
Glasgow Police Act 1866, the expense of
which the proprietors of lands and heri-
tages adjoining the road were bound, in
terms of section 329, to defrhy in pro-
portion to their respective frontages
thereto; and (2) (by a majority con-
sisting of the Lord }ustice- lerk, Lord
Adam,Lord M‘Laren,and Lord Kinnear,

—diss. Lord Young and Lord Moncreiff)
(a) that the farmhouse and steading of
A was ““a building erected on a land or
heritage adjoining” the road within
the meaning of section 329, (b) that the
proprietor of A was consequently bound
now to make payment of his share of
the expense of constructing the sewer,
and (c) that the amount so presently
payable by him was not only the
proportion of such expense effeiring to
vthe extent of his frontage ex adverso
of the farmhouse and steading of A,
but the proportion corresponding to
the whole frontage of the lands of A
to that part of the road in which the
new sewer was laid.

By section 4 of the Glasgow Police Act 1866
(20 and 30 Vict. c. 273) it is enacted—*‘ The
following words and expressions in this
Act shall have the several meanings here-
by assigned to them, unless there is some-
thing in the subject or context repugnant
to such construction—that is to say, . .
*lands and heritages’ shall mean lands and
heritages within the city, and shall have
the meaning attached to that expression in
the said Acts (the Lands Valuation Acts).
‘Land or heritage’ in the singular num-
ber shall mean one of such lands and
heritages separately valued or entered
in the roll as separately occupied. ..
‘Sewers’ shall include any drain, vault,
culvert, or water-course, and all cesspools,
traps, and other appurtenances thereof.
‘Public sewer’ shall mean a sewer for the
drainage of a turnpike road or public
street. ‘Common sewer’ shall mean a
gewer for the drainage of a private street
or court connected with a public sewer.
¢ Private sewer’ shall mean a sewer for the
drainage of the lands and heritages of one
or more proprietors connected with a public
or common sewer or with a river or stream,
and shall include any house drain.”

By section 328 of the said Act it is, inter
alia, enacted —* The Board shall make
provisions for draining in a suitable manner
the portions of the turnpike roads within
the city and the public streets, and may
with that object construct or eontinue in or
under any of the said roads or streets one
or more ordinary or special public sewers,
and may from time to time alter, renew, or
add to such sewers as to them shall seem
proper, and may carry and continue the
said sewers into or through any lands or
heritages within the city, and may repair,
maintain, and cleanse the said sewers.”

By section 329 of the said Act it is pro-
vided that ‘‘ the proprietor or proprietors of
lands and heritages adjoining any part of
a turnpike road within the city or public
street in which no ordinary public sewer
previously existed, shall severally be bound
to relieve the Board from the expense of
constructing an ordinary public sewer for
the drainage thereof in proportion to the
frontage therete of their respective lands
and heritages, and such amount may be
recovered from them as damages, or may
be levied from them by the Board in the
same way as a special police assessment, so
soon as but not before some building is
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erected on a land or heritage adjoining
such road or street: Provided that where
the interior sectional area of such sewer
exceeds 74 square feet, the Board shall con-
tribute the extra expense of constructing
the same out of the Statute Labour assess-
ment.”

By section 330 of said Act it is further
provided that ¢ the Master of Works shall
make up and lay before the Board a state-
ment of the expense incurred in construet-
ing any such public sewer, and of the pro-
portions due by the proprietor or several
proprietors of lands and heritages, and such
statement in so far asapproved of or altered
by the Board shall be prima facie evidence
of the amount of expense so incurred, and
of the proportions thereof due by each
proprietor.”

In June 1899 the Corporation of the City
of Glasgow, as representing the Board of
Police constituted under the said Act,
raised an action against Mrs Emily Geor-
gina Carter-Campbell of Possil, Glasgow,
wife of Colonel Thomas Tugper Carter-
Campbell, and her said husband as her
curator and admiunistrator-at-law, and also
for any interest he might have, for £1051,
15s. 2d., being the female defender’s propor-
tion of the expense of constructing a sewer
in Inchbelly Road, Glasgow, fixed according
to é;he frontage of her property to that
road.

The pursuers pleaded—*‘ (1) The defender
Mrs Emily Georgina Carter Campbell,
being the proprietor of lands and heritages
adjoining a public street in the City of
Glasgow, in which no ordinary public
sewer previously existed, and the pursuers
having constructed an ordinary public
sewer for the drainage thereof in terms of
the Act founded on, the defenders are
bound to relieve the pursuers from the
expense of such construction in proportion
to the frontage to that street of her lands
and heritages. (2) The sum sued for being
the said defender’s proportion of the ex-
pense of the construction of said public
sewer, and being now payable, decree
should be granted therefor with expenses,”

The defenders pleaded—** (2) The pursuers
not having construceed a public sewer with-
in the meaning of section 328 of the said
City of Glasgow Act of 1866, the defenders
are entitled to be assoilzied. (8) In any
event, the defenders are entitled to be
assoilzied, in respect that no buildings
have been erected on their property ex
adverso of said road.”

Proof was led before the Lord Ordinary
(PEARSON). The facts of the case suffici-
ently appear from the note to his inter-
locutor.

Ou 18th April 1900 the Lord Ordinary
ordained the defender Mrs Emily Georgina
Carter-Campbell to make payment to the
pursuers of £1051, 15s. 2d. with interest as
concluded for. .

Opinion.-—* In this case the Corporation
of Glasgow sue the defeuder, proprietor
of the estate of Possil, for £1051, 15s. 2d.,
being her proportion of the expense of con-
structing a sewer in Inchbelly Road, fixed
according to her frontage to that road.

“The material facts as to which there is
really no dispute are these—The Inchbelly
Road runs northward from Springburn in
Glasgow to Kirkintilloch. It was a turn-
pike road, and the part of it now in ques-
tion was included within the extended eity
boundary in 1891, and was put on the list
of public streets in 1892, As described on
the list, its south end is at Springburn car
terminus.

¢In its course northwards the road runs
through the defender’s lands of Possil, near
the eastern march of the estate. On leav-
ing Possil it has Huntershill on the east
and Milton on the west. The road rises to
the north until it crosses the railway line,
from which point it slopes downwards to
Bishopbriggs. At the part now in ques-
tion the ground adjoining the road rises to
the east and slopes rapidly downwards to
the west to the Possil Burn.

“The road was previously drained in the
usual way by gullies leading in to the
adjoining land. These gullies were entirel
on the west side, except towards the soutﬂ
end where the ground is more level. There
was no sewer or drain in the road except
as after mentioned.

“The estate of Possil extends on each
side of Inchbelly Road, southward to its
terminus, and the proprietor had feued off
land on both sides of the road. On the
west side three streets run off Inchbelly
Road, namely (beginning from the south),
Elmvale Street, Eastfield Street, and Car-
lyle Street. North of Carlyle Street the
whole of Possil ground on the west side
is in agricultural occupation, being the
farm of Eastfield, the farmhouse and
steading (a) of which are situated at the
south-east corner, and are approached from
the Inchbelly Road. On the east side the
ground is feued and built on northward to
a point in line with Eastfield Street, and
there was an additional feu given off
extending further north beyond the line
of Carlyle Street, which, however, reverted
to Possil on the failure of the fevar. From
the line of KEastfield Street northwards
there are no buildings on the east side of
the road.

‘““As to the sewers in Inchbelly Road
before the one now in dispute, there were
(1) a public sewer which came down Balgray
Road, and turning sharply north along
Inchbelly Road, went along Eastfield
Street, down Campbell Street, and so to
the Possil Burn; and (2) a branch sewer
which began at the east end of Carlyle
Street and joined the other at the end of
Eastfield Street. The dungstead on East-
field Farm, situated at the south-east
corner of the steading, drained into this
branch, but the farmhouse drained in the
other direction,

“In and prior to 1897 the proprietors of
Huntershill pressed the Corporation to
undertake a drainage scheme in order that
they might develope their feuing. In the
end of 1897 the Corporation took up the
matter through its Statute-Labour Com-

(@) The farmhouse and steading of Eastfield was situated
within 25 yards of the Inchbelly Road.
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mittee. The Master of Works first pro- | Inchbelly Road or naturally draining into

posed that instead of building a sewer the
whole length of Inchbelly Road, it should
be built in the meantime no further south
than the line of Huntershill south march,
and that from that point a temporary
sewer should be made through Possil land
westwards to Possil Burn. This involved
the acquisition of a wayleave, and the pro-
prietor of Possil objected mainly on the

round that it was inexpedient to intro-

uce sewage into the Possil Burn where it
ran through agricultural ground. The
authorities betook themselves to the other
alternative, a sewer down Inchbelly Road,
and sceing that Possil ground there falls
abruptly to the west they uaturally con-
sulted with the proprietor as to the depth
at which the sewer should be laid so as to
suit prospective feuing. In the result the
sewer was laid at its present depth, but
although the pursuers made averments as
to the line aund depth of it having been
adjusted with the defender’s engineer, I do
not understand them to maintain that the
defender is in any way barred by that cir-
cumstance from urging any of her pleas, or
that their case against her is stronger than
if there had been no such adjustment.

“The Master of Works having reported
that the sewer in question ought to be con-
structed, and this being approved by the
Statute-Labour Committee and afterwards
by the Corporation, it was begun in August
1898, and the first section of it, which
extended northwards to a point near the
Huntershill sonth march, was completed in
February 1899. The second section of it
from that point northwards was let under
a separate contract, and was finished about
six months later. TItisthe first orsouthern
section which is here in question. The
Corporation itself undertake the cost of
so much of it (about 180 feet) as lies south
of the middle line of Carlyle Street, the
new sewer being to that extent a renewal
and enlargement of the previously existing
branch sewer already mentioned, which
ran in an 18-inch pipe. North of that line
the cost of this section is charged against
the proprietors in proportion to their
frontage to the road; and assuming the
defender to be otherwise liable, I do not
understand that the accuracy of the alloca-
tion is disputed, though the defender does
not admit that in allocating the charges
for what is practically one sewer, the pur-
suers are warranted in treating the two
sections separately.

“The sewer as constructed is an egg-
shaped brick sewer with manholes, and its
gectional area is just under 7} square feet.
It may be taken that in point of fact
nothing like that size of sewer would have
been constructed for the mere surface
drainage of the road, although that drain-
age, which previously was not quite satis-
factory, is now all carried into it. The
moving cause for the construction of the
sewer was the urgent request of Hunters-
hill for such drainage as would serve their
feuing purposes. And further, the sewer
as built is calculated to serve not merely
such houses as may be built fronting the

it, but about 200 acres of prospective build-
ing land, some of which (lying on the west
of the road) has its natural drainage to the
westward, and more than half of which
(lying to the north of the railway) is in
another watershed and slopes downwards
to the north. But on the other hand the
sewer is not of execessive size. It is the
normal size of an ordinary main sewer; and
indeed is about the smallest size that can
be usefully furnished with manholes for
cleansing and inspection.

*The Corporation maintain that the
sewer was constructed, and is now charged
for, as a public sewer in conformity with
the provisions of sections 328, 329, and 330 of
the Glasgow Police Act 1866. The defence
raises questions of considerable importance
as to the counstruction and scope of these
sections,

¢ The defender contends in the first place
that this is not a public sewer at all within
the meaning of the Glasgow Police Act.
This seems on the statement of it a strange
proposition; for if it is not a public sewer
in the common acceptation of the term, it
is difficult to say what it is. Yet the Act is
so worded as to give some colour to the
argument. The interpretation clause (sec-
tion 4) defines the expressions sewer, public
sewer, common sewer, and private sewer
(‘unless there be something in the subject
or context repugnant to such construction’)
as follows: ‘ Sewer shall include any drain,
vault, culvert, or watercourse, and all cess-
pools, traps, and other ordinary appurten-
ances thereof. Public Sewer shall mean a
sewer for the drainage of a turnpike road
or public street. Common Sewer shall
mean a sewer for the drainage of a private
street or court connected with a public
sewer. Private Sewer shall mean a sewer
forthedrainage of thelands and heritages of
one or more proprietors connected with a
public or common sewer, or with a river or
stream, and shall include any house drain.’
Thus (it is said) each class of sewer is de-
fined by reference to the thing which it is
to drain; and a public sewer is one for the
drainage of a turnpike road or public
street, So by section 38, which deals with
public sewers, the Corporation ‘ shall make
provision for draining in a suitable manner
the portions of the turnpike roads within
the city, and the public streets, and may
with that object construct . . . one or more
ordinary or special public sewers.” Here
again the draining of a turnpike road or
public street is assigned as the sole func-
tion of a public sewer. And section 329
lays on the proprietors of lands and herit-
ages adjoining any part of a turnpike road
or public street, in which no ordinary
public sewer previously existed, an obliga-
tion to relieve the Corporation from the
expense of constructing an ordinary public
sewer ‘for the drainage thereof,’ in propor-
tion to the frontage ‘thereto’ of their
respective lands and heritages. In other
words, a public sewer must be made not
for the drainage of lands and heritages (for
that would make it a private sewer), but
for the drainage of those parts of public
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streets and roads which were not previously
drained. Thus the sole function of a public
sewer is to carry the surface drainage of
streets and roads ; and since this sewer, as
constructed, was not suggested and not
required for that purpose, but for much
widerpurposes, itiseither not a public sewer
at all, or a public sewer and a great deal
more ; and in either case it is not charge-
able as such against the adjoining pro-
prietors.

*“ It seems singular that a * public sewer’
should be defined by one, and that not the
most important, of its functions. Butafter
all, the purpose of section 4 in distinguish-
ing between public, common, and private
sewers is not to describe each fully, but to
assign to each its differentia—some feature
easily recognisable which will enable it at
once to be assigned to its proper category.
In this view a sewer is a public sewer if it
drains a public street, although it may do
a great deal more.

“1If a ‘ public sewer’ is one which drains,
or is constructed to drain, a public street
and nothing else, the result would be that
the whole public sewers of Glasgow would
serve for nothing but carrying off the rain-
fall. There would, I suppose, require to
be a se(farate system of private drains,
deprived of the advantage of periodical
flushing, and made (except under special
circumstances) by the proprietors.

*“The Act itself furnishes an answer to
the defender’s contention. It demonstrates
that the systems are not to be mutually
exclusive, and that a sewer is none the less
a public sewer because it receives, and is
constructed to reeeive, what may be called
private sewage. One need not go beyond
the interpretation clause to reach this
result; for the definition of private sewer
(which expressly includes house drains)
requires that it shall be connected with a
public or common sewer or with a river or
stream ; and again, a common sewer must
(according to its definition) be connected
with a public sewer. Clearly therefore it
is the duty of the Corporation in construct-
ing a public sewer for the drainage of a
street or road to take account of prospec-
tive uses, and to adjust its size to the
probable requirements of the common and
private sewers which according to the Act
will have to drain into it when they are
made. This view is emphasised by the
terms of section 328, That section speaks
of ‘ordinary or special public sewers,” and
section 339 shews that a special public sewer
means one built to carry off the refuse of a
trade or manufactory which wounld other-
wise have caused a nuisance by entering an
ordinary public sewer. It is true that the
cost of such special public sewer is (by sec-
tion 340) laid upon those who use it; but
the section implies or assumes that an ordi-
nary public sewer has wider functions than
merely draining a road. A further indica-
tion of the intention of the Act is to be
found in section 329, which lays upon
frontagers the cost of ordinary public
sewers up to a dimension of 7} square feet
of sectional area, which is the normal area
of a main drain adapted to carry off all
kinds of sewage.

“The defender contends, in the second
place, that in any view the proportion
allocated upon her is not yet payable. By
section 329, the obligation laid on the pro-
prietors is to relieve the Corporation from
the expense, ‘so soon as but not before
some building is erected on a land or heri-
tage adjoining such road or street.’ And
in connection with this must be taken the
definition giveun in the interpretation clause
(sec. 4) of the somewhat peculiar expression
‘a land or heritage.” After defining ‘lands
and heritages’ by a reference to the Lands
Valuation Acts, the clause proceeds :—
‘ Land or heritage in the singular number
shall mean one of such lands and heritages
separately valued or entered in the valua-
tion roll as separately occupied’—a defini-
tion which seems to have been inserted
mainly for convenient use in framing the
assessment clauses of the Act (see sections
39, 42, 45, 46, &c.)

“The pursuers’ case is, that the require-
ment of section 329, as to a building being
erected before the sum is payable, is satis-
fied by the existence of any building upon
any ‘land or heritage’ adjoining the road
or street; that the liability of all the
frontagers to make payment is brought
into operation by the existence of any
building upon any such land or heritage
belonging to any one of them.

““The general view of section 329 pre-
sented by the defender is this —that the
proportion of cost effeiring to the frontage
of each several ‘land or heritage’ adjoining
such road or street only becomes exigible
as and when each such land or heritage
comes to have a building on it, that being
in the general case an indication that that
particular land or heritage is beginning to
use the sewer, even though it may not be
doing so in fact., It is pointed out that
the section uses distributive langnage; the
proprietor or proprietors of the adjoining
lands and heritages being ‘severally’ bound
to relieve the Corporation in proportion to
the frontage of ‘their respective lands and
heritages.” The contention is that the
whole section must be read distributively,
as between one proprietor and another;
and also as between one ‘land and herit-
age’ and another, even when they both
belong to the same proprietor. A proprie-
tor of a land or heritage adjoining the road
is not to be compelled to pay the proportion
effeiring to its lineal frontage unless and
until some building is erected upon that
land or heritage, irrespective of whether
another proprietor, or even he bimself, has
another ‘land or heritage’ adjoining the
road, on which a building has been erected.

“This is a simple and reasonable view of
the situation and might quite fairly have
been adopted as determining the liability
to pay. If it had been consistent with the
prima facie meaning of the language used
in the section, I should have adopted it as
the test. But, in my opinion, the ordinary
and natural meaning of the language used
favours the pursuers’ view (though, as after-
wards explained, I do not adopt that view
initsentirety). Although thesection opens
with the expression ‘the proprietor’ (in the
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singular number), the distributive expres-
sions which follow plainly relate to the case
of an allocation falling to be made among a
plurality of proprietors; and the proportion
of each being ascertained infer se, ‘such
amount’ may be recovered from them as
soon as, but not before, ‘some building is
erected on aland or heritage adjoining such
road or street.” This latter expression is
not distributive. It is quite general, sub-
ject only to two limitations imposed by
the context, to which I shall advert pre-
sently, This view gives effect to all the
words, and does not require any words to
be supplied. But the defender’s view does
require the addition of certain words;
for in place of the words ‘erected on a
land or heritage,” it requires the words
‘erected on the land or heritage in respect
of which the proprietor is sought to be
charged.’

s“Kven this difficulty might have been
got over, according to received principles
of interpretation, if the natural meaning
of the words led to manifest injustice or
absurdity. But though cases of hardship
may be figured (and the present may pos-
sibly be one), I think the operation of the
pursuers’ view in the general case can
easily be justified as reasonable and fair.
If indeed the object of the test were to
mark the moment when the land begins
to change iits character from rural to
urban, it might be regarded as absurd that
this test should be held to be fulfilled by
the existence (say)of a farmhouse and stead-
ing a century old. The statute might have
distinguished between buildings which do
and do not indicate a development of feu-
ing in the locality, or between buildings
erected before and after the sewer was
counstructed, or between the buildings which
do and do not use the sewer. But it takes
no note of such distinctions. Consequently,
if the defender’s contention were well
founded, it would lead to this — that a
separately valued or separately occupied
stance in a street, even in a feuing neigh-
bourhood, is not to bear its proportion
unless and until it has a building on it. I
can well understand that in the interests
of the community the Magistrates and the
Legislature thought the proprietor of such
a stance should be made to pay now for an
improvement which enhances the value of
his property by making it much more
marketable. The alternative is, that the
community have meantime to pay interest
(to that extent) on the cost of the improve-
ment while the proprietor holds up his
land for the rise. That probably is the
normal case which would occur of vacant
ground opposite a new sewer; and it is
possible that the comparatively rare case
of a farm with house and steading being
included in the city was not specially before
the mind of the Legislature. But they use
expressions which include it.. The Act
cannot provide for each case; it can only
lay down some general rule or test of the
liability to pay. And I see no such general
injustice or absurdity in the test suggested
by the pursuers’ construction as to induce
me to go beyond what I think the words
naturally mean.

“Of course it falls on the pursuers to
show that some building exists answering
the requirements of the statute. They
suggest three alternatives—(1) the houses
facing the road between Carlyle Street and
Eastfield Street; (2) the colliery offices on
Milton ground near the letter B on the
plan; and (3) the farmhouse and steading
at Bastfield.

* The first two illustrate the limitations
which I think the context imposes upon
the generality of the words of section 329.
One limitation has regard to the position of
the building relatively to the sewer whose
cost is being charged for. The building
must be upon a land or heritage ‘adjoin-
ing such road or street.’” That expression
relates back to the opening words of the
clause, where the lands and heritages whose
proprietors are to be assessed are described
as ‘adjoining any part of a turnpike road
within the city or public street, in which no
ordinary public sewer previously existed’;
and I read it as meaning that the building
must be on a land or heritage adjoining
that part of the street or road in which no
ordinary public sewer previously existed.
Now an ordinary public sewer did previ-
ously exist adjoining the row of houses
between Carlyle Street and Eastfield Street,
and accordingly I discard those buildings
as not fulfilling the statutory requirement.
I think the colliery offices on Milton estate
must also be left out of view for a different
reason. They are indeed, I assume, built
on a ‘land or heritage’ adjoining this road,
and at a part of it where no public sewer
previously existed. But they are a long
way beyond the terminus of the line of
sewer now being allocated and assessed for.
The Corporation have chosen not only to
construct the sewer in two sections (which
of itself might have been immaterial), but
to treat it as two sewers for the purpose of
allocating the expenses—the one here in
question being a sewer extending from A
to D (a). If the other section (D to B) had
never been made at all, I do not see that
the existence of the colliery offices at B
would have involved the defender’s liability
to pay her proportion of the lower sec-
tion (b)., The pursuers might indeed have
treated the two sections as one, and have
allocated the total expenses among the
frontagers of both. But they have re-
frained from doing so, possibly because of
the different character of the work involved
as the ground rose to the summit level and
the sewer came to be in tunnel. I therefore
hold that in the present case that sewer

(@) The letter A in the plan was at a point on the
Inchbelly Road, between Eastfield Street and Carlyle
Street, about 6o yards south of the latter. The letter
D was at a point on the Inchbelly Road in that part
of it which divided the Milton and Huntershill estates
from one another. It was over 500 yards north of
Carlyle Street, and about 35 yards beyond the march
between Possil on the one hand, and Huntershill and
Milton on the other.

(8) The letter B was at a point on the Inchbelly
Road in that part ef it which divided Milton and
Huntershill. It was about 300 yards north of the
letter D.
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alone must be regarded whose expense is
being charged for, and that the building
we are in search of must be one erected on
a land or heritage adjoining that sewer.

“There remains the farmhouse and stead-
ing of Eastfield, as to which the defender
puts forward these special contentions—(1)
that these buildings would in any view not
warrant her being charged now for the
whole frontage of the farm, seeing that
the farm buildings and the agricultural
land enter the valuation roll separately as
regards both value and occupancy, so that
each is a separate ‘land or heritage’ within
the meaning of section 329; and (2) that if
her liability is not to extend beyond the
farm buildings, she is not liable at all, for a
reason to which I shall presently advert.

“The first of these arguments turns on
the terms of section 329 and the definition
of the expression ‘land or heritage,’” and
is disposed of adversely to the defender by
what I have already said on the general
question. I do not think that each ‘land
or heritage’ is to be treated separately in
the matter, so as to be exempt from pay-
ment until a building is erected upon it.

1 am assuming that the fact of separate
entries appearing in the valuation roll is
couclusive as showing that each is a separate
‘land or heritage’ within the meaning of
the Glasgow Police Act. I may add, how-
ever, that I am not satisfied that the two
subjects are to be so regarded in the present
question. No doubt each formally satisfies
the definition contained in the Act. Butl
am not aware of any warrant in the Valua-
tion Acts for this double entry in the case
of a farmhouse and steading with farm
land ; and there are decisions of the Valua-
tion Appeal Court to the contrary-—Hender-
son, 1871, 11 Macph. 985; Forbes-Irvine,
1897, 24 R. 74l—even in cases where the
entries were supposed to be justified, as
here, by the circumstance that one of the
subjects was or might come to be assessable
on a lower scale than the other. This
matter was not developed in the discussion
before me, and there may be provisions in
the Glasgow Acts affecting it; but however
convenient such entries may sometimes
be, I think they would require statutory
warrant before they could be regarded
as really separate entries. I should have
thought that the farm—including land,
farmhouse, and steading—was in a question
with the proprietor a wnum quid so far
as the valuation roll is concerned, irrespec-
tive of its being split up for some ulterior
purpose connected, not with the ownership,
but with the rating of the occupier.

“In the view I take, the question does
not arise whether, if the present liability
of the defender is confined to the frontage
of the farmhouse and steading as a separate
subject, she is not exempt altogether on the
ground that the farmbuildings do adjoin a
a public road in which there was previously
a public sewer. It is proved that a public
sewer previously ran down the Inchbelly
Road southwards from the end of Carlyle
Street, and that the farm dungstead
drained into it, though the farmhouse
appears to have drained to the westward.

Now the statute uses the word ‘adjoining’
in describing the position of the lands and
herivages relatively to the ¢ part of the road
or street in which no ordinary public sewer
previously existed.” If the road from end
to end were to be regarded in this matter
as indivisible, the previous existence of the
small bit of public sewer at the south end
would negative the proposition that it was
‘a road in which no public sewer previously
existed.” But a particular subject may
perfectly well adjoin a part of the road in
which there was a sewer previously, and
another part where there was none. And
in so far as it does the latter, I think the
proprietor is liable in proportion to his
frontage.

‘““The result is, that I hold the pursuers
to be entitled to decree in terms of the
conclusions. I was informed at the proof
that Colonel Carter-Campbell had recently
died, and decree will therefore go out
against the leadiug defender only.”

The defender reclaimed, and argued—The
Act of 1866 was a taxing statute of the
most drastic nature, and the body enforcing
it must show that the powers which they
were attempting to exercise were clearly
conferred on them. The presumption was
against them. (1) The sewer in question
did not fall within the statute. It was not
a public sewer for the drainage of the road.
The drain had been made for the accommo-
dation of feus to be given out on the
Huntershill estate. The section of the
statute founded upon did not apply
where the drain was constructed on
behalf of a large feuing area, in part
distant from the road in question. The
drain had been constructed not for a
street but for a district. The reclaimer
did not deny that the Corporation had
power to put the sewer along the road, but
they ought to have proceeded under the
powers conferred on them by the Public
Health Aets, and done the work at the
expense of the whole district. In this way
justice would have been done. But it was
inconsistent with justice that the pursuers
should be allowed to drain a district of the
city at the expense of the proprietor of a
land or heritage alongside of which the
road containing the drain happened to
run, and notwithstanding the fact that
the proprietor called upon to pay was not
deriving the slightest benefit from the
presence of the sewer. The case of Cor-
poration of Glasgow v. Wyllie, July 12,
1899, 1 F, 1142, had by analogy some bear-
ing on the present question, and indicated
that where a large sewer like the present
was constructed for the benefit not of the
frontagers on the street but for the drain-
age of a district, an assessment on the
proprietors of lJands and heritages adjoin-
ing the street was not the proper course to
follow. (2) If the sections of the Act did
apply to the sewer in question, the time
had not arrived for enforcing them as
against the defender. She was only liable
under section 329 after she had erected a
building on the land or heritage adjoinin
the road. The farmhouse had been erecte:
before the passing of the Act, and it did
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not drain into the Inchbelly Road. It was
not a building erected on land adjoining
the sewer in terms of the statute. (8) In
any event, if the farmhouse was held to
bring the defender within the purview of
section 329, she was only liable to pay for
the frontage of land ex adverso of the
farmbuildings, and not for the frontage of
the whole farm. The farmbuildings and
the agricultural land were entered separ-
ately in the valuation roll, and formed
separate lands and heritages in terms of
the interpretation clause of the statute.

Argued for the pursuers and respondents
—(1) The sewer in question fell under the
terms of the statute. It was an ordinary
public sewer within the meaning of sec-
tion 4 of the Act—Corporation of Glasgow
v. Morton, November 30, 1899, 37 S.L.R.
177. (2) The farm was a building erected
on land adjoining the road, and the defen-
der was therefore liable in accordance with
the direct terms of section 329. There were
no words expressing or implying futurity in
that section; if a building stood upon the
land adjoining when the sewer was con-
structed, the proprietor of that building
was liable in proportion to his frontage.
(8) The defender was not liable merely in
proportion to the extent of the frontage of
the part of her land ex adverso of the farm-
house. She was liable in proportion to the
extent of the frontage of her whole estate
adjoining the road. The statute did not
contemplate payment by instalments; it
provided for a single payment by each
proprietor. The Act provided that if the
area of the sewer exceeded seven and
a-half square feet the Corporation were
to contribute the entire extra expense. This
showed that all sewers not exceeding that
size were to be constructed at the expense
of the adjoining proprietors. No injustice
as a general rule would be caused thereby,
as it was certain that all land within the
city boundaries would ultimately be feued
out, and the proprietors would thus recoup
themselves for any expense to which they
had been put in providing drains for these
feus.

On 22nd November 1900 their Lordships
of the Second Division appointed the cause
to be argued before the Judges of the
Division, with the assistance of three
Judges of the First Division.

On 21st December the cause was argued
before their Lordships of the Second Divi-
sion, and Lord Adam, Lord M‘Laren, and
Lord Kinnear,

At advising—

LorD JusTICE-CLERK-—The road in ques-
tion in this case has been included within
the Burgh of Glasgow since the year 1891,
and is now part of the public streets of the
city. The Possil estate lies on both sides
of this street for a considerable distance.
The Corporation, in the exercise of their
powers, have built a drain along the street
suitable as regards levels for carrying off
the drainage of the lands on either side of
the road or street. The southern section
of the drain which is here in question was
completed in February 1899, where the

road intersects the defender’s property, and
wags afterwards carried further northwards.
The Corporation desire by this action to
recover from the defender the cost of the
new drain proportionate to the defender’s
frontage on the road. This demand is laid
upon section 329 of the Glasgow Police
Act, which lays upon the proprietors of
lands and heritages adjoining any part of
a, turnpike road or public street, in which
no public sewer previously existed, an
obligation to relieve the Corporation from
the expense of constructing an ordinary
public sewer ‘“for the drainage thereof,”
in proportion to the frontage thereto of
their respective lands and heritages.

The drain which is now placed in this
road is a drain suitable for the purpose of
carrying off the drainage of the adjoining
lands on both sides of the road, and the
question in this case is, whether the cir-
cumstances now exist under which the
Corporation are entitled to insist for pay-
ment from the defender of the cost of the
drain where the road or street passes
through her property.

The true question is, whether the condi-
tion of section 329 has been fulfilled, under
which the right to exact the cost emerges
““s0 soon as but not before some building
is erected on a land or heritage adjoining
such road,” land or heritage—meaning a
land or heritage ‘separately valued or
entered in the valuation roll as separately
occupied.” That I read as meaning that
where there is any land or heritage belong-
ing to one proprietor, and some building is
erected thereon, the claim of the Corpora-
tion for the cost of the drain emerges. In
this case it is the fact that on the lands
adjoining the road containing the sewer
in respect of which the claim is made
there are buildings erected, viz., the farm-
house and steading of Hastfield. That
these adjoin the road is, I think, indisput-
able, and that it was a road or part of a
road in which ‘“no ordinary public sewer
previously existed” until the Corporation
built one is, I think, also beyond doubt,

‘Whatever may be said as regards the
supposed hardship of a proprietor who has
one building opposite a stretch of road
running through his property being made
to pay the expense of the drains for the
whole lands, and before his feuing is de-
veloped so that he can recoup himself from
his feuars, it is the statutory enactment,
which must be construed and enforced.
In the case in question the statute by
section 330 enacts that when the drain is
constructed the Master of Works is to lay
before the Board astatement of the expense,
with an allocation of the proportion due by
the respective lands or heritages adjoining,
which is to be prima facie evidence of the
proportions due by the different proprie-
tors., Thus at the time the proportions
chargeable are to be ascertained, and it
seems to me that-the only after question
is :—Does the proprietor of a land or herit-
age become liable for his proportion when
there is a building on it, in terms of section
3207 And Iam not satisfied that thereisany
real hardship in the direct application of
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that section, For the difficulties of a pro-
prietor in giving off feus are necessarily
substantially diminished if there is a sunit-
able main town drain provided, into which
his fenars can at once get an outfall. As I
read the statute, its meaning is, that given
a proprietor who has buildings on his lands
and heritages adjoining the road or street
when the public authority constructs a
proper drain through it, he must contri-
bute in proportion to his frontage. I
agree with the Lord Ordinary that these
- conditions are fulfilled here, and I concur
in the views he has expressed as to the
expression ‘‘land or heritage,” and there-
fore think that his interlocutor should be
affirmed.

LorD YOUNG—A variety of arguments
were presented to us here on each side.
The Lord Ordinary is in favour of one of
the arguments and one of the views main-
tained by the pursuers, and is against the
others. I agree with his Lordship in the
opinion which he has expressed against
those contentions of the pursuers which
he has rejected, but I have had more than
difficulty in determining what is the right
view in reference to that contention on
the part of the pursuers which he has sus-
tained. The Inchbelly Road here, which
runs north and south, is, as his Lordship
has said, within the City of Glasgow, and
it is one of the public roads or streets of
the city referred to in the Glasgow Police
Act of 1866; and the statute curiously
enough—though it is not more curious in
this respect than it is in many others—
makes no distinction whatever between
public roads and public streets within the
city boundaries. There was a contention
on the part of the defender that this drain
was not of a character which fell under the
provisions of the statute which are founded
on in the claim. Iam of opinion that it is,
and am adverse to the view of the defender
on that matter. It was not very earnestly
or strongly maintained before us, but it
certainly was maintained and was not
formally given up. I think the drain was
made by the city authorities within and
according to their powers. I think that
this road being a public street or road
within the City of Glasgow they were
entitled to make the sewer and pay the
expense of it in the first instance out of the
city funds at their disposal.

The question which we have to deal with
now, and upon which the difficult question
arises, is, what is to be paid, and when, by
those of the citizens of Glasgow who are
locally, immediately, materially, and intel-
ligibly interested in this drain in respect
that they are benefited by it? Of course
the defender here, the proprietor of the
estate of Possil-the whole or a great por-
tion of which at all events is now within
the city—contributes as the law requires to
the city funds, out of which the expense is
paid in the first instance. But the question
is whether she is one of those proprietors
who are so exceptionally benefited by this
drain that she has to pay, in proportion to
the extent of her benefit as measured by

the statute, a certain proportion of the
cost, thereby relieving tﬂe rest of the rate-

ayers to that extent. The Lord Ordinary

as, quite properly in my view, dealt only
with that part of the drain which is between
the letters A and D upon the plan, although,
for the reason which I shall explain imme-
diately, it has to be limited by taking 180
feet or 60 yards off the south end between
Carlyle Street and the letter A. The facts
are correctly stated and very clearly stated
by the Lord Ordinary in his note, and
therefore I do not go into them in any
detail. It appears in the evidence that
the making of the drain was commenced
at the instigation of the proprietor of
Huntershill to enable bim to carry out
a feuing plan of his lands which adjoin
Inchbelly Road north of the letter D. The
drain runs south to letter A, where it falls
into an old Springburn drain of sufficient;
capacity to receive it ; but, for reasons
which he explains, the Lord Ordinary deals
only with that part of the drain which
is between the letters A and D, that is

-where it is adjoined by the Possil estate.

The exact length we were not told, but
from the plan it appears to be about half-a-
mile. Isaid that I thought 180 feet ought
to be taken off that. The reason is thus
explained by the Lord Ordinary himself in
his note—¢The Corporation itself under-
take the cost of so much of it (about 180
feet) as lies south of the middle line of
Carlyle Street, the new sewer being to that
extent a renewal and enlargement of the
previously existing branch sewer already
mentioned which ran in an 18-inch pipe.
North of that line the cost of this section
is charged against the proprietors in pro-
portion to their frontage to the road;” so
that for 180 feet, that is, from A to Carlyle
Street, there is no question of the cost, for
the Corporation themselves have under-
taken and have paid that. Therefore we
are here dealing with the cost of a sewer
along the road from A to D, under deduc-
tion of that 60 yards or 180 feet. This road
so far back as any evidence goes has been—
although included by statute within the
limits of the city—simply a country road.
Section 320 of the Act provides—|[His
Lordship quoted it.]—The question which
the Lord Ordinary had to consider and
determine, in his view of the case in other
respects, was whether some building in the
meaning of the statute is erected on the
land or heritage adjoining such road or
street. It was contended by the pursuers
that the farmhouse of Eastfield on the
Possil estate was such a building erected
on the land or heritage adjoining such road
or street. Now it is the fact that this farm-
house does not and never did drain in the
direction of the Inchbelly road. The Lord
Ordinary says—and he is confirmed bv the
evidence—that the dungstead on the East-
field farm at the south-east corner of the
steading drained into the branch sewer
which was formerly there and which the
town have renewed at their own expense,
but the farmhouse drained in the other
direction, that is,westward. Now, is this
farmhouse a building erected on the land
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or heritage adjoining such road or street in
the meaning of the statute? The Lord
Ordinary has held that it is. It is there
that I tgink his judgment is erroneous. I
am of opinion that it is not. It isan ordi-
nary farmhouse, which has stood I suppose
for generations where it is now, not far, as
most farmhouses are not far, from the
public road, that public road being the
Inchbelly Road. It is a building no doubt,
but is it a “ building” of the sort or kind
which is referred to in the statute. I
looked for some definition of the word
“building” in the Act of Parliament but
there is none. We are thus left fo find out
from the sense of the thing what kind of
building is meant. Perhaps we are better
without any definition, e had to deal
with the definition of the word ¢ building”
in a Dean of Guild case lately in the
Second Division of the Court, where there
was a definition in the Act then under
consideration of the meaning of the word.
The definition was, I think, “any building
or erection of any sort or kind whatsoever.”
Now, within such a definition as that, if.
you have a field dyke on a farm, that is a
building—it is an erection of some ‘‘sort
whatsoever.” But I cannot take it that a
field dyke is a building in the meaning of
this Act of Parliament. What does the
reason, the sense, of the thing lead one to
conclude was intended by the word “ build-
ing”? It is a building upon a street, a
drain for the use of which is a street drain
of very large dimeunsions. This drain is
also very costly, for this half-mile of it is to
cost considerably over £1000. Now, in
terms of the Act there is to be no liability
upon the proprietor exceptionally, as bene-
fiting by this, until or before a building has
been erected on the land or heritage be-
longing to him adjoining such road or
street, which is so provided with a drain.
That is to say, the adjoining proprietor as
such is not to pay for any part of the drain
until he begins to use the road as a street
and erect street buildings upon the ground
adjoining it. It is a street that is drained,
and it is when a proprietor of adjoining
lands begins to take advantage of it as a
street that he begins to be liable to relieve
the other ratepayers, who have paid for the
drain in the meantime, of that portion of
which he has so taken advantage. I think
there is reason and good sense in that.
But this is a country road, and it may be a
long time of becoming a street—that is to
say, it may be a long time before street
houses are erected upon the adjoining
lands, the occupiers of which shall have
the opportunity of using the street drain
for sewage purposes. Now, an old farm-
house such as this, which has existed there
for generations, is not a street house at
all. It is drained as other farmhouses are,
but it is drained away westward, and with-
out interfering with any of the city drains,
so far as we know. I do not think the pro-
prietor of the estate of Possil has done any-
thing which makes him liable to payment
of a proportion of the expense of construct-
ing this sewer under section 329 of the Act.

I am therefore of opinion that there is no

liability established here on the proprietor
of Possil, and that the defences ought to be
sustained and absolvitor pronounced.

Lorp ApaM—The first question argued to
us in this case was, whether the sewer in
question is an ordinary public sewer law-
fully and properly constructed by the pur-
suers under the powers conferred upon
them by the 328th section of the Glasgow
Police Act 1866.

I have no doubt that it is, That the con-
struction should have been promoted by .
the proprietor of the adjoining lands of
Huntershill, does not appear to me to be
any reason why the sewer should not be so
considered. The fact that it would be suit-
able or necessary for the drainage of the
lands was just one of the facts which the
pursuers were bound to take into con-
sideration in determining whether they
would construct the sewer or not.

The next question was, whether the pro.
portion of the expense of constructing the
sewer allocated on the defender is pre-
sently payable by her or not. That de-
pends upon the construction of the 829th
section of the Act. That section provides
that the proprietor or proprietors of lands
and heritages adjoining any part of a public
street in which no ordinary public sewer
previously existed (which this is) shall
severally be bound to relieve the Board, in
this case the pursuers, from the expense of
constructing an ordinary public sewer for
the drainage thereof in proportion to the
frontage thereto of their respective lands
and heritages. There appears to be no
doubt that the persons who are bound to
relieve the pursuers of the expense of the
sewsr are all the proptietors who have
lands and heritages adjoining the street,
and that the amount which each has to
pay is to be in proportion to the extent of
the frontage of their several lands and herit-
ages to the street. Having thus determined
the persons who are to pay, and the amount
which each has to pay, the clause then pro-
ceeds to provide for the time when such
amount shall be payable, and it says that
such amount may be recovered from them
—that is, the proprietors—as soon as but
not before some buijlding is erected on a
land or heritage adjoining such street.
This seems to me to raise a simple question
of fact, whether at the date of raising the
action some building was erected on a land
or heritage adjoining the street.

The farmhouse and steading of Eastfield
was erected at that date, and it seems to
me to be just as much a building in the
sense of the Act as a villa or other house
would be., It is entered from the street,
and it is erected on land which, apart from
the rest of the farm, adjoins the street.
That it does not drain into the sewer in
question is not material—the question is
whether it adjoins.

It appears to me therefore that the con-
dition on which the pursuers are to be
entitled to demand immediate relief of the
tfeixgense of constructing the sewer is puri-

ed.

It is said, however, by the defenders that
this is not the proper construction of the
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Act, and that it leads to results so un-
reasonable that it cannot be the proper
construction. It issaid that if a?roprietor
happens to have, or chooses to build, a house
on his own land, a matter with which the
other proprietors have no concern, and over
which they have no control, it is prepos-
terous that they should all thereupon
become at once liable in payment of their
share of the cost of the sewer, which other-
wise they would not be. The proper and
reasonable construction of the Act it is
said is that the proprietor of each several
land or heritage only becomes liable to pay
his share of the cost when a building is
erected on his own land and heritage.

I do not think, however, that the Act
contemplates successive repayments of a
proportion of the cost as a land and herit-
age might from time to time be feued out
and built upon, which this would imply.

The Act says that “such amount” may
be recovered so soon as a building is erected
on 4 land and heritage adjoining the street.
*“Such amount” means in the Act the
whole cost of the sewer. It cannot
possibly have been intended that the
whole cost should be recovered so oftenas a
building happened to be erected.

I think the Act contemplated that as
soon as the sewer was completed the cost
of it should be ascertained and the pro-
portion thereof due by each proprietor then
fixedand determined according to the exist-
ing state of his lands and heritages, and
that the sums so fixed and determined
were to be paid, and paid by the proprie-
tors by whom they were found to be due.

I have had ne occasion and have no suffi-
cient knowledge of civic administration to
form an opinion as to whether the scheme
of repayment suggested by the defender, or
that, as I think, adopted by the Act, is the
more reasonable and equitable.

In a question, which this is, with the
other ratepayers in the city, I should not
have thought it very unreasonable that

roprietors for the use and benefit of whose
ands and heritages a sewer had been con-
structed should be called upon to repay the
cost of it so soon as it was completed,
whether buildings adjoining it then existed
or not, as it would certainly at once en-
hance the value of such lands in such a
situation.

I think this is clear from the 330th section
of the Act, which provides that the Master
of Works should lay before the Board a
statement of the expense of the construc-
tion of the sewer, and of the proportion
due by the several proprietors of lands and
heritages; and that such statement, in so
far as approved of or as altered by the
Beard, sEould be prima facie evidenece of
the amount of expense so incurred, and
of the proportions thereof due by each
proprietor—that is to say—the cost of the
sewer is to be ascertained, and the propor-
tion of the cost due paid—by whom ? Surely
by each proprietor at the time. There is
no provision in the Act for any future
allocation of the cost, or for recovering it
from anybody else.

To postpone the repayment until a build-
ing or buildings are erected and the sewer
is in fact being used as a public sewer, as
gresumably it would be by a building or

uildings adjoining it, seems to be suffi-
ciently reasonable. But, however that
may be, I have only to construe the Act,
and in my opinion the words of the Act are
clear, and I therefore think the interlocutor
of the Lord Ordinary should be adhered to.

LorpD M‘LAREN and LoRD KINNEAR con-
curred with Lord Adam.

LorD TRAYNER—I entertain no doubt
that the sewer in question is just such a
sewer as the pursuers are authorised to
construct under the provisions of the 328th
section of their Act. The real questions in
the case are two—(1) What was the obli-
gation which by the construction of the
sewer was laid upon the defender? and (2)
When is she bound to discharge it?

With regard to the first of these ques.
tions, I think the terms of the statute are
clear enough. The burden of relieving the
Corporation of the expense of constructing
the sewer is, according to section 329, to be
borne by the proprietors of lands and
heritages adjoining the road or street in
which the sewer has been constructed *“in
proportion to the frontage thereto of their
respective lands and heritages.” The mode
of ascertaining the exact amount of each
frontager’s liability is also provided for.
Section 330 provides that the Master of
Works shall make up and lay before the
Board a statement of the expense incurred
in constructing the sewer, and of the pro-
portions due by the frontagers respectively,
and such statement as approved or altered
by the Board is declared to be prima facie
evidence of the amount due by each fron-
tager. That course was followed in the
present case, and the amount of the defen-
der’s proportion of the expense was stated
at the sum which is now sued for. It
will be observed that the amount of each
frontager’s liability is ascertained at omne
time, and it becomes due when so ascer-
tained, although it may not become pay-
able for some time thereafter. The time of
anment is the second question in the case;

ut on the first question I am of opinion
that when the statement of the expense
made up by the Master of Works was
approved by the Board, the amount of the
defender’s obligation was ascertained to be
the sum therein stated as effeiring to the
extent to which her lands adjoined the
road or street in which the sewer had been
placed, and that that sum in its entirety
was then due and owing to the pursuers.

(2) But although due and owing the pur-
suers could only demand payment *so soon
as, but not before, some building is erected
on a land or heritage adjoining such road
or street.,” It is on this provision that diffi-
culty has arisen. It is the fact that at and
prior to the time when the sewer was con-
gtructed there existed a farm-steading with
dwelling-house and usual offices on ground
belonging to the defender adjoining the
road or street in question, and entering
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therefrom. That steading or part of it had
drains into Inchbelly Road at a point where
the sewer in question connects with a pre-
viously existing sewer in the same road,
and of which it is a continuation. I men-
tion that as a fact in the case, but it is not
in my view a material fact, or necessary to
be taken into account in deciding the ques-
tion before us. My opinion would be the
same as it is even if the farm-steading did
not drain into this sewer. The important
fact is that on the completion of the sewer
there existed a building erected on a land
or heritage adjoining the road. The pur-
suers maintain that such being the fact the
only condition prescribed by the statute
before payment of the defender’s propor-
tion of the expense of the sewer could be
demanded from her was fulfilled, and that
they were therefore entitled to demand
payment from her at once. In that view
I concur. 1 think the pursuers are entitled
now to the payment which this action is
brought to enforce.

The views urged by the defender against
the pursuers’ right to decree for her share
of the expense of the sewer were these:—
First, it was’ said that the statutory condi-
tion ““so soon as, but not before, some
building is erected ” should be read as if it
were ‘“‘some building shall be erected,” the
meaning and intention of the statute being
that payment of a frontager’s proportion
should not be exacted until some building
had been erected after the completion of
the sewer. I reject that reading, because
it is not what the statute provides, and the
language of the statute appears to me to
be quite unambiguous. There is nething
in the 329th section, or in the context,
which suggests to me that payment by a
frontager of the amount of his liabilities
shonld be postponed as the defender con-
tends. I can easily suppose a case in which
the defender’s view, if given effect to, would
make this provision as to payment a dead
letter. Suppose that the defender’s land
adjoining the road had been all built upon
before the construction of the sewer, her
period of payment would never arrive, as
she could build no more thereafter. I con-
fess I think the meaning and purpose of
the statute is clear enough. The sewer
being required in the opinion of those
persons who were authorised to judge of
that matter, and having been constructed
by them, is to be paid for by the frontagers,
but not until “some building existed”
which did or might take advantage of the
sewer; until then the frontager was not to
be called on for payment, but if and when
any such building existed payment might
be exaeted, the frontager or some one deriv-
ing right from him being then in a position
if he chose to make use of the sewer.

The second view urged by the defender
was, that she should not be called on now
to pay the whole of the proportion of the
expense of the sewer allocated upon her,
but only so much thereof as effeired to the
extent of frontage on which some building
existed. It was, consistently with this,
maintained that the obligation to pay
would only become prestable in so far as,

and only to the extent to which, the defen-
der in future (by herself or her feuars)
built on the ground adjoining the road. 1
dissent from that view also. Ihave already
pointed out the time when and the manner
in which the defender’s liability was to be
ascertained and fixed. The amount of the
defender’s liability is one sum, not several;
the time when it has to be paid seems to
me one time, not many. There is no pro-
vision for the payment of the defender’s
proportion of the expense as a frontager
by instalments. Where a building exists
which fulfils the statutory condition, the
obligation to pay what has been fixed as
the defender’s proportion has arrived.
Before then it was a debt, but not exigible,
but whenever the statutory condition is
fulfilled, “such amount” (that is, the
amount, fixed and determined in the
manner already alluded to), and not a part
of that amount, is to be recoverable “ as
damages,” or levied “in the same way as a
special police assessment.” Now, claims of
damages and police assessments are not
recovered in instalments. Let it be noted
further that the statute provides for the
payment of each frontager’s proportion
‘““as soon as” and not ‘““as often as” a
building is erected on the adjacent ground.

The third argument urged by the defen-
der was, that to enforce the obligation in
the way which the pursuers seek to enforce
it, that is by payment of the whole debt
now, would be a hardship on the defenders.
1 do not think this argument deserving of
any serious consideration. If the statutory
enactment does impose a hardship on an
individual, it does 80 in the interest of the
community. Every citizen has to submit
to such hardship more or less. But the
hardship is scarcely more, if anything
more, than imaginary. The defender’s
land in question has now become proper
feuing land, and cannot long be devoted to
agricunltural purposes. She will derive a
larc%er- return from feus than from a farm,
and that larger return for her own sake
she will, one may presume to think, very
soon take means to obtain. The existence
of the sewer in question will greatly facili-
tate fening, and indeed feuing would have
been impracticable without some such
sewer. Hach feuar can, and doubtless will,
be taken bound to pay to the defender the
expense of the sewer so far as it is ex
adverso of the several feus, and the de-
fender will be entirely reimbursed. The
fancied hardship disappears before these
considerations.

I am of opinion that the judgment of the
Lord Ordinary should be affirmed.

LorD MoNCREIFF—While I acknowledge
the difficulty of the question I am not pre-
Eared to concur in the judgment proposed

vy the majority of your Lordships.  The
circumstances of the present case afford an
excellent illustration of the extreme results
which attend the construction which the
pursuers put upon section 329 of the Glas-
gow Police Act of 1866. It appears that
the proprietors of the lands of Hunters-
hill, which lie to the north of the lands of



Cororationof Clasgow, &1 The Scottish Law Reporter—Vol. XXX VIII.

arch 5, 1901.

433

Possil, were desirous of feuing their ground.
Drainage was vequired, and accordingly it
was necessary to run a drain southwards
through the lands of Possil, and this they
induced the magistrates to do, as they are
entitled to do under the powers conferred
upon them by the Glasgow Police Act.
Accordingly a drain was formed under
the Inchbelly Road, which runs through
the lands of Possil for a distance of about
a third of a mile. This part of the estate
of Possil is entirely agricultural, and the
only buildings upon it are the farmhouse
and steading which lie near the southern
extremity of the piece of drain to which I
have referred. Thereis at present no pros-
pect of the proprietors of Possil using the
ground fronting the road and sewer for the
purposes of feuing or for any other purpose
than as an agricultural farm. The proposi-
tion is that because the lands of Possil
adjoin Inchbelly Road, and another pro-
prietor has erected colliery offices on his
property, or otherwise because there is an
existing farm-steading on part of Possil,
the proprietors of Possil are bound at once
to contribute (£1051) to the formation of
the sewer in proportion to the whole of the
frontage of their lauds to the road.

I concede that the words of the section
will admit of this interpretation. The
“amount” is to be payable ‘““so soon as
but not before some building is erected on
a land or heritage adjoining such road or
street.” This may mean that the total
amount shall be payable by the whole of
the proprietors proportionally according to
frontage s0 soon as some building is ereeted
on any one of the adjoining lands. But as
a whole the section will also bear the more
equitable and reasonable construction con-
tended for by the defender, viz., that each
proprietor through whose lands the sewer
runs is only bound ‘““severally” to contri-
bute when by building on his property he
makes, or indicates an intention to make,
use of the sewer. In short, the expression
**aland or heritage” is ambiguouns. It may
either mean any land or heritage as the
pursuers maintain, or ‘“‘each land or herit-
age” as the defender contends.

There being therefore two possible con-
structions of thesection, and the provisions
being (if the pursuers’ construction is cor-
rect) of a somewhat penal character. I
give my vote for the defender.

It may be that it was the intention of the
framers of the Act to confer upon the Cor-
poration the somewhat arbitrary powers
for which the pursuers contend. But if
this was intended it should have been
expressed in unequivocal language.

If I am wrong in my construction of the
clause—and the majority of your Lordships
so hold—it is perhaps not necessary that I
should say more, because if the pursuers’
contention is sound, the defender would
be liable even if there were no building
upon her lands, simply because colliery
offices have been erected on the lands of
other proprietors about a mile away near
the upper end of the section of the drain.

But if T am right so far, or if the pur-
suers’ contention as to the colliery offices
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Is erroneous, there still remains a serious
question to be solved. It must be admitted
that if a building of the character contem-
plated by the section is erected upon any
“land or heritage” adjoining a public
street, the proprietor of such land or
heritage at once becomes liable in respect
of the whole frontage to the street of that
land or heritage. Therefore if the farm-
house and steading and the farm must be
regarded as unum quid, and if the farm-
house and steading are buildings in the
sense of the section, the defenders are
liable to pay upon the whole frontage of
these lands.

The first question is, whether the farm-
house and steading is a “building” in the
sense of section 329, I cannot say that I
have formed a confident opinion on this
point. Iecan onlysay that there is sufficient
doubtabout it to prevent me from accepting
the pursuers’ contention. The difficulty
arises from the character and history of the
buildings. They were not erected for the
purpose of forming part of a street, or in
order to take advantage of a feuing plan or
drainage system on theline of the Inchbelly
Road. They are simply old rural buildings
—the farmhouse and steading of the farm.
I do not exaggerate when I say that the
pursuers’ argument would have been pre-
cisely the same if the buildings had been
half-a-mile distant from the InchbellyRoad.
According to the pursuers, the words ‘“so
soon as but not before some building is
erected on a land or heritage adjoining
stuch road or street” do not mean that the
building must adjoin the road or street.
It is sufficient they say if the lands adjoin;
and accordingly, if the farmhouse, or it
might be the mansion-house, were half-a-
mile or a mile distant from the road or
street, that would be sufficient to involve
the proprietor in liability although he
might not have the faintest intention of
feuing or making use of the sewer. They
are entitled, they maintain, to say to the
proprietor ¢ In our judgment the time has
come for ground in this locality to be feued.
‘We shall accordingly construct a drain
through your lands—you may use it or not
as you please, but you must pay for it at

once.” I am not prepared to put such a
construction upon the words of the
statute.

The farmhouse and steading happen not
to be far distant from the road and drain—
but that is an accident; and in point of
fact, as I understand the evidence, they
drain to the west, with the exception of a
dungstead at the south-east corner of the
steading which drained into a draiu to the.
south, which existed before the drain in
question was formed. On this question I
can only say that T feel sufficient doubt to
prevent me from deciding it in favour of
the pursuers. If that view is sound, it leads
to the defender being assoilzied altogether.

But if I am wrong in this, I am not
satisfied that the farmhouse and steading
and the farm must be regarded, for the pur-
poses of the Act, as one *land or heritage.”
They are separately entered in the valua-
tion roll. Now, section 329 provides that
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the proportion of the assessment is to be
recovered ‘“so soon as but not before
some building is erected on a land or heri-
tage adjoining such road or street.” Inthe
interpretation clause, section 4, it is de-
clared that ‘‘land or heritage in the singu-
lar number shall mean one of such lands
and heritages separately valued or entered
in the valuation roll as sepagately occu-
pied.” Therefore the pursuers are entitled
at the most to levy an assessment on the
defenders in respect of the frontage of the
farmhouse and steading (about 70 yards or
thereby); because as the rest of the farm,
which is a separate “land or heritage” in
the sense of the definition, has no building
upon it, nothing is yet due in respect of it.

I therefore dissent from the judgment
proposed.

On 5th March 1901, the Court, in con-
formity with the opinions of the majority
of the whole Judges present at the hearing,
refused the reclaiming-note, and adhered
to the interlocutor reclaimed against.

Counsel for the Pursuersand Respondents
—Lees—M, P. Fraser. Agents—Campbell
& Smith, 8.8.C.

Counsel for the Defender and Reclaimer
—H. Johnston, K.C.—Pitman. Agents—
J. & F. Anderson, W.S,

Tuesday, March 5.

FIRST DIVISION,
[Lord Low, Ordinary.

YOUNG’S TRUSTEES v. YOUNG.

Succession--Liferent and Fee—Gift one of
Liferent or Fee-Lapsed Share—Intestacy.
A testator, after providing for the
payment of certain annuities to his
wite and his elder son, directed his
trustees to hold and apply the whole
residue of his estate for the use and
behoof of his younger children, equally
among said children, share and share
alike, under the burdens and conditions
following. He directed that the share
falling to his elder daughter Mrs M.
shoulg be held by his trustees for her be-
hoof in liferent, and should belong to her
issue in fee, equally among such issue
per stirpes; that the share falling to his
younger daughter should be held by
his trustees for her in liferent, and
should belong absolutely to her issue
equally per stirpes in fee, but subject
to a provision that the annual pro-
ceeds of this share should be paid
to his widow during her viduity; and
that the share falling to his younger sen
should be held by the trustees for the
liferent use of the testator’s widow dur-
ing her viduity, and on her decease or
re-marriage should become a vested
interest in the younger son payable on
his attaining twenty-five. e directed
his trustees ““in the event of the death
of any of my younger children leaving
lawful issue, and having at the time of

such decease a share or interest in my
estate, to pay . . . such share or inter-
est to” the children ¢ of such deceasing
child whoshallattain the age of twenty-
one years,” equally if more than one,
and ‘‘failing such issue attaining the
said age of twenty-omne years,” he
appointed ‘““that the share and inter-
est of such of my younger children
deceasing shall form part of my estate
and shall belong to my other younger
children or their issue attaining said
age, equally among them per stirpes.”
The liferent rights of daughters were
declared to be an alimentary provision
for their own personal use and behoof.
The testator died in 1864, and was sur-
vived by his widow and the four chil-
dren mentioned in the settlement. The
elder son died in 1876, the younger son
in pupilarity in 1866, the widow in 1869,
the younger daughter in minority and
unmarriedin1870,and theelderdaughter
Mrs M., without issue, in 1899. After
the death of the younger daughter it
was decided in a special case (Moodie v.
Young, ante, vol. vii., 482) that her
share and the share of the younger son
fell into residue ‘‘to be administered
. . . by the trustees . . . for behoof of
Mrs M, in liferent . . . apd her chil-
dren in fee.,” .

Held (1) that under the above pro-
visions no right of fee had been con-
ferred upon Mrs M.; and (2) that in
the event, which happened, of her
death without issue, the fee of the
residue was not disposed of by the
settlement, and fell to be dealt with
as intestate succession of the testator.

Succession—Consiruction of Testamentary
Writings—Falsa Demonstratio.

A truster, after narrating the terms
of his father’s trust-disposition and
settlement, and what had followed
thereon, proceeded as follows—* Con-
sidering that in the event of the said
J (his sister) deceasing without leav-
ing issue, the whole purposes of the
said trust-disposition and codicil will
have been implemented, and the residue
of the said estate will fall or belong to
me or to my children as undisposed-of
intestate succession of my father. . .
Therefore in order to provide for the
management and disposal of the said
residue in the event of my succeeding
thereto . . . I do hereby assign, dis-
pone,” &c., to certain trustees ‘‘the
whole residue of the said estate, herit-
able and moveable, to which I shall
succeed in the event of my being
predeceased by the said J without
issue.” The event in which the fee of
the residue in fact fell into intestacy
was the death of J without issue,
whether before or after the death of
the present truster. J survived him
and djed without issue. The estate
consisted of heritage, and the present
truster, as heir of his father at the date
of his father’s death, was consequently
entitled to the fee of the residue which
was undisposed of,



