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dated 30th December 1902, and of this
Court dated 19th June 1903, notwith-
standing the appeal to the House of
Lords, to the effect that the defender
ought and should be interdicted, pro-
hibited, and discharged from carrying
on the practice of a doctor of medicine
and surgeon in the village or district
of Ballachulish, and in particular from
acting as a medical practitioner or
surgeon in any manner of way to the
employees of the petitioners and their
families, and to the old men who had
previously been employees of the pur-
suers and to their families in the said
village or district of Ballachulish, and
of enabling the petitioners to lodge their
account of expenses with the Auditor
of the Court of Session to tax and to
report, and thereafter to recover the
taxed amount thereof on caution for
repetition of the said amount in the
event of the before-mentioned interlo-
cutors being reversed by the House
of Lords: Supersede extract for two
months from this date, and decern.”

Counsel for the Puorsuers and Respon-
dents — Clyde, K..—Cooper. Agents —
Macpherson & Mackay, S.8.C.

Counsel for the Defender and Reclaimer
—Campbell, K.C.—T. B. Morison. Agents—
Menzies, Bruce-Low, & Thomson, Vﬁg.S.

Tuesday, July 14,

FIRST DIVISION.

[Sheriff of the Lothians
and Peebles.

NIDDRIE AND BENHAR COAL COM-
PANY, LIMITED ». M'KAY.

Master and Servant — Workmen’s Com-
pensation Act 1897 (60 and 61 Vict. cap.
317), First Schedule, secs. 11 and 12; Second
Schedule. sec. 13—Medical Examination
—Refusal—Obstruction— Workman Dis-
satisfied with Certificate— Application for
Review — Failure of Workman to Sub-
mit himself for Examination by Official
Medical Practitioner under the Act —
Remit by Sheriff—Suspension of Com-
pensation — Powers of Sheriff as Arbi-
trator under the Act.

A workman who had been injured in
the course of his employment entered
into an agreement with his employers
whereby compensation was paid at the
rate of 12s, 6d. per week. A memoran-
dum of this agreement was recorded in
the register kept by the sheriff-clerk
The workman submitted himself for
examination by a medical man, pro-
vided and paid for by the employers,
who on 7th December 1902, certi-
fied that the workman was fit for
work. The workman intimated to the
employers that he was dissatisfied with
this medical certificate, but did not sub-
mit himself for examination by one of

the medical practitioners appointed for
the purposes of the Workmen’s Com-
pensation Act, owing, as he alleged, to
inability to pay the fee. On February
11th 1803 the employers, while continu-
ing to pay the compensation fixed by
the agreement, presented an applica-
tion for review under section 12 of the
First Schedule of the Workmen’s Com-
pensation Act 1897 before the Sheriff,
alleging that the workman’s incapacity
for work had ceased on November 7th
1902. The employers offered no evid-
ence, and objected to an allowance of
proof, on the ground that the work-
man’s right to compensation was sus-
pended from November 7th 1902 until he
should submit himself for examination
by one of the medical practitioners ap-
pointed under the Act. The Sheriff
remitted, under section 13 of the Second
Schedule to the Act, to a medical prac-
titioner appointed for the purposes of
the Act to report as to the condition of
the workman, and thereafter, on con-
sideration of his report, ordained the
employers to pay to the workman 9s. 6d.
per week.

Held (1) that the workman’s failure to
submit himself for examination by one
of the medical practitioners appointed
for the purposes of the Act did not dis-
entitle him fo a proof in the application
to the Sheriff for review, and (2) that
in the circumstances the remit by the
Sheriff and the award of compensation
following thereon were within the
powers of the Sheriff as arbitrator
under the Act. .

Davidson v. Mossend and Summerlee
Iron and Steel Company, Limited, June
10, 1903, 40 S.L.R. 764, distingwished
and commented on.

The Workmen’s Compensation Act 1897 (60
and 61 Vict. c. 37), First Schedule, enacts (Sec.
11—**Any workman receiving weekly pay-
ments under this Act shall,if so required by
the employer,. .. from time to time submit
himself for examination by a duly qualified
medical practitioner provided and paid by
the employer, . . . but if the workman
objects to an examination by that medical
gractibioner, or is dissatisfied by the certi-

cate of such practitioner upon his condi-
tion when communicated to him, he may
submit himself for examination to one of
the medical practitioners appointed for the
purposes of this Act, . . . and the certifi-
cate of that medical practitioner as to the
condition of the workman at the time of
the examination shall be given to the em-
ployer and workman, and shall be conclu-
sive evidence of that condition. If the
workman refuses to submit himself to such
examination, or in any way obstructs the
same, his right to such weekly payments
shall be suspended until such examination
has taken place.” Sec. 12— Any weekly
payment may be reviewed at the request
either of the employer or of the workman,
and on such review may be ended, dimin-
ished, or increased.” . . .

JohnM‘Kay, 76 Jewel Cottages, Portobello,
a miner in the employment of the Niddrie
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and Benhar Coal Company, Limited, met
with an accident on February 24th 1902,
whereby he sustained injuries which dis-
abled him from following his ordinary
employment. M‘Kay’s earnings at the
time of the accident amounted to 25s. per
week, and the compensation payable to
him under the Workmen’s Compensation
Act1897 was settled by agreementat 12s. 6d.
per week. He was paid compensation at
this rate from March 10th 1902, and at the
date of the appeal after mentioned was still
receiving compensation.

On February 9th 1903 a memorandum of
the foresaid agreement, dated January 30th
1903, was recorded at the instance of the
workman in the special register kept for
that purpose by the Sheriff-Clerk
~ On February 11th 1903 the Niddrie and
Benhar Coal Company presented to the
Sheriff-Substitute at Edinburgh (HENDER-
80N) an application for review under sec-
tion 12 of the First Schedule of the Act
alleging that M‘Kay’s incasacity for work
arising from his injuries did not extend
beyond November 7th 1902.

The case came before the Court of Ses-
sion on an appeal by the Niddrie and Ben-
har Coal Company (appellants) against the
interlocutor pronounced by the Sheriff-
Substitute in this application for review.

_ The case for appeal stated:—*¢ The respon-
dentwasexamined byamedical practitioner
provided and paid for by the agpe]lan ts who
on 7th November 1902 granted a certificate
that the respondent was fit for work.
Thereupon the appellants intimated to him
that his compensation would be stopped
unless he submitted himself to examination
by a medical referee, under section 11 of the
first schedule of the said Act. The respon-
dent intimated to the appellants that he
was dissatisfied with said medical certificate,
but prior to the presentation of the said
application [i.e. the application for review]
tl;l)e respondent, while alleging that he was
willing to discharge all statutory obligations
incumbentupon him, did not submit himself
to examination by one of the medical ex-
perts appointed under the Act owing to his
inability, as he averred, through poverty
to pay the fee in connection therewith. In
these circumstances I suggested that the

parties might lodge any medical certificates

upon which they respectively founded.
The appellants did not produce the medical
certificate of 7th November 1902, and op-
posed an allowance of proof on the ground
that the respondent not having submitted
himself for examination by a meditalreferee
when called upon to do so had no other
remedy under the Act. No evidence was
led before me. The respondent produced a
certificate under the hand of a medical
practitioner, dated 14th February 1903, cer-
tifying that in his opinion respondent was
suffering from spinal cord debility and
unable to resume his usual employment.

¢« Considering that the medical certificate
produced by the respondent was not suffi-
cient to enable me to dispose of the said

application, and also holding that the delay |

on the part of the respondent to submit

himself for examination on the ground of |

alleged poverty did not necessarily termin-
ate his right to compensation, I, on 10th
March 1903, under section 13 of the second
schedule appended to the said Act, and
relative regulations, remitted to one of the
medical referees under the act to report
whether the respondent was physically
fitted to return to his former work, or
if not, to what extent he was capacitated
for work or incapacitated from work. The
respondent after this remit duly submitted
himself to examination by the medical
referee. On 26th March 1903, the medical

refereehavingmadehisreport, I pronounced

the following interlocutor:—FEdinburgh,
26th March 1903.—The Sheriff Substitute
having considering the report of the medical
referee ap(})ended to the reference made to
bhim, Finds in terms of said report that
John M‘Kay, the workman with regard to
whose physical state the said reference was
made, is still unfit for his usual employment,
that he is only capable of light work with
his hands, and that it is at present impos-
sible to fix any date at which he may be able
to resume his ordinary work ; therefore, as
it appears from the report of the medical
referee that M‘Kay, although still unfit for
his usual employment, is capable of some
light work with his hands, diminishes the
weekly payments due to him under the
memorandum of agreement by 3s. {)er week ;
Ordains the minuters (the appellants) to
pay to the said John M‘Kay the sum of
9s. 6d. per week, and that from and after
the date of this deliverance: Finds M‘Kay
entitled to expenses,” &c.

The questions of law for the opinion of the
Court were:—*“(1) Under section 11 of the
first schedule appended to the Workmen’s
Compensation Act 1897, where a workman
has been examined by a duly qualified
medical practitioner provided and paid by
his employers, and is dissatisfied with the
certificate of such practitioner, and owing
to his alleged inability through poverty to
pay a fee, has not submitted himself for
examination to the medical practitioner
appointed for the purposes of the said Act
for the district in which his case has arisen,
does such workman’s compensation fall to
be suspended so long as he does not submit
himself for examination to such medical
practitioner appointed for the purposes of -
said Act? (2) In such circumstances, and
there having been no medical evidence led
before the Sheriff, was the Sheriff entitled
to remit, under ssction 13 of the second
schedule appended to the Act, and relative
regulations, to a medical practitioner ap-
pointed for the purposes of the said Act to
report as to the condition of the workman ?
(3) Was the report of the medical practi-
tioner to whom the remit was made con-
clusive (1) as to the condition of the work-
man, and (2) as to whether the workman’s
incapacity arose from the injuriesin respect
of which compensation is claimed ?”

Argued for the appellants-—-The appel-
lants baving got the certificate of Novem-
ber 7th 1902 that the respondent was fit for
work were entitled under section 11 of the
First Schedule of the Act to stop the
weekly payments unless and until the
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respondent submitted himself for'examina-
tion by one of the medical-practitioners
appointed for the purposes of the Act.
With a view to avoid the expense of liti-
gation they had preferred to go on making
the weekly payments, and to bring an
application for review under section 12 of
the First Schedule. They maintained, how-
ever, that the respondent’s right to the
E&yments was suspended as from Novem-

er 7th 1902, and their first motion to the
Sheriff was to that effect. Section 11 pre-
scribed the manner in which in a simple

way the condition of the workman could.

be definitely ascertained, and was designed
to prevent the conflict of testimony and
confusion which, as shown in Dowds v.
Bennie & Son, December 19, 1902, 5 F.
268, 40 S.L.R. 239, might result from a
proof as to the workman’s condition, and
to provide an employer who has reason to
believe that the workman was fit for work
with a summary remedy—per Lord Adam
in Steel v. Oakbank Oil Compané/, Limited,
December 16, 1902, 5 F. 244, 40 S.L.R. 205.
The employer had no power to compel the
workman to submit to examination by a
specially appointed medical man, but if the
workman refused, section 11 in its last sen-
tence prescribed that hisright to the weekly
payments should be suspended. There
was no hardship to the workman in such
suspension, for his remedy, if dissatisfied
with the report of the medical man pro-
vided by the employer, was to submit him-
self for examination by a medical man
anointed under the Act. The contention
of the appellants had been upheld and was
given effect to in Davidson v. Mossend and
Summerlee Iron and Steel Company,
Limited, June 10, 1903, 40 S.L.R. 764¢. The
Sheriff was accordinglg wrong in disre-
garding section 11, and making a remit
under section 13 of Schedule II. The certi-
ficate of Tth November 1902 was not pro-
duced in the Sheriff Court, and objection
was taken to proof because the only rele-
vant fact was admitted, viz., the refusal of
the respondent to submit to examination
by a medical practitioner appointed under
the Act.

Argued for the respondent—The first
question in law for the opinion of the
Court was in the circumstances of this
case purely academic, as the aipella,nts
had continued to make the weekly pay-
ments. [LorD KINNEAR—The Sheriff has
ordained a payment of 9s. 6d, per week,
and neither party appealed against this
decerniture, so that the only practical
question is as to the intermediate pay-
ments since November 7th 1902.] ™he
Sheriff was right in holding that the delay
on the part of the respondent to submit
himself to examination by a medical man
appointed for the purposes of the Act, on
the ground that he was unable to pay the
fee, was not a reason for suspending the
weekly payments. The Treasury, tinder
Sched. IT., sec. 13, of the Act, refused to pay
the fee for examination to any medical man
unless he had been specially appointed to
report by the arbitrator. The optiongiven
under section 11 to submit to examination

by a medical man appointed under the Act
was an option given to the workman. The
word was ‘‘may,” not “shall.” It was per-
missive, not imperative. A workman who
had submitted to either of the two exami-
nations contemplated in section 11 did not
come within the provision at the end of
section 11. The words ‘“such examina-
tion” were satisfied by either the one or the
other of the alternative modes of examina-
tion contemplated by the section. The
respondent having submitted to examina-
tion by the medical man provided by
the appellants had not ‘“refused” or ‘“ob-
structed ” examination. The contention of
the appellants involved that “may” should
be read ‘shall,” and “such examination”
be read ‘‘both examinations.” Section
11 must be read along with section 12 of
the schedule. The grocedure by application
for review provided insection 12 ofthe First
Schedule remained open and afforded a
speedy remedy to the employer. The appel-
lants had in fact followed that procedure,
but they did not produce the medical certifi-
cate of November 7th 1902, and led no evid-
ence, so that it was necessary for the
Sheriff to remit to a medical referee under
section 13 of the Second Schedule. In
Davidson v. The Summerlee Iron and
Steel Company, Limited (cit. sup.), the agree-
ment between the employer and the work-
man as to compensation had not been
recorded, and the question was whether he
was entitled to arbitration. The circum-
stances of that case were accordingly
different, and the opinions of the majority
of the Judges had reference to these differ-
ent circumstances.

At advising—

LorD M‘LAREN--The facts are very clearly
set forth in the case stated by the Sheriff,
and I shall not re-state them, except in so
far as necessary to explain my opinion.
The respondent, who is a miner, in the
month of February 1902 was injured in the
course of his employment, and by agree-
ment has received compensation at the
rate of 123, 8d. per week,

In November 1902 the respondent was
examined by a medical practitioner pro-
vided and paid by the appellants, whose
certificate was to the effect that the respon-
dent was fit for work, The respondent
intimated that he was dissatisfied with the
certificate, but he did not avail himself of
the power given by the 11th section of the
First Schedule to the Act to submit him-
self for examination to one of the medical
practitioners appointed under the authority
of the Act, because of his inability, as he
alleged, to pay the necessary fee.

On 9th February 1903 a memorandum of
the agreement under which compensation
has been paid was recorded in the register
kept by the Sheriff-Clerk of the Lothians,
and on 11th February an application for
review was instituted by the appellants, on
the allegation that the respondent’s in-
capacity for work did not extend beyond
7th November 1902. The appellants, as I
understand, offered no evidence in support
of their application, and they objected to
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an allowance of proof on the ground that
the respondent not having submitted him-
self for examination by one of the medical
referees appointed under the authority of
the Act of Parliament had no otherremedy
under the Act. A medical certificate was
tendered by the respondent. The Sheriff,
counsidering that this certificate was not
sufficient to enable him to dispose of the
application, and being of opinion that the
delay on the part of the respondent to sub-
mit himself for examination on the ground
of alleged poverty did not necessarily ter-
minate his right to compensation, made a
remit (under the 13th section of the Second
Schedule) to one of the medical referees
under the Act, who reported (26th March
1903) that the respondent was still unfit for
his usual employment, and was only capable
of light work with his hands. The Sheriff
accordingly diminished the weekly pay-
ment by 3s. per week, and awarded 9s. 6d.

" per week to the respondent from and after
the date of this deliverance.

Before answering the special questions I
propose to consider what are the rights and
obligations of the workman with reference
to medical examination under the 11th sec-
tion. The enactment begins by stating
that the workman shall, if so required,
submit himself for examination by a duly
qualified medical practitioner, provided
and paid by the employer; but this obliga-
tion is subject to a double qualification—
first, on the supposition that the workman
may object to an examination “by that
medical practitioner,” and secondly, that
he may be dissatisfied by the medical certi-
ficate following on the examination when
communicated to him. In either case he
may submit himself for examination by
one of the medical referees appointed under
the authority of the Act, whose certificate
is declared to be conclusive evidence as to
the condition of the workman.

If the enactment had stopped there, it is,
I think, reasonably clear that a workman
who submitted bimself for examination by
one or other of the medical gentlemen
pointed out in that section had performed
the duty laid upon him by the Act. The
option to be examined by an official medical
referee is an option given to the workman.
If he does not avail himself of it he must
submit himself for examination by the
medical practitioner provided by the em-
ployer. In that event he loses the benefit
of an official certificate, which would be
conclusive evidence as to his condition, but
he is not subjected to the disadvantage of
having to accept as conclusive the ex parte
‘certificate of the employer’s medical referee.
Failing agreement it would still be neces-
sary to bring the weekly payment under
the review of the sheriff or arbitrator for
the purpose of determining the rate of
compensation, and as in this application
the certificate obtained by the employer
would not be conclusive evidence of the
condition of the workman, it follows in my
opinion that the Sheriff would have to be
satisfied on that subject either by a proof
or by the opinion of an official medical
referee as provided by the 13th section of
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the Second Schedule. Again, I think that
a workman who had submitted himself for
examination to one or other of the medical
gentlemen gointed out by the 11th section
could not be held to have obstructed an
examination under that séction.

But the section proceeds—‘‘If the work-
man refuses to submit himself to such
examination, or in any way obstructs the
same,* his right to such weekly payments
shall be suspended until such examination
has taken place.” The important words
in that question are ‘*such examination,”
and as a mere question of grammatical
construction I think it must be taken that
the word ¢ such,” which is a general word
of relation, has for its antecedent the whole
subject of medical examination as described
in the section, and therefore if the work-
man has accepted one of the alternative
modes of examination prescribed by the
section he cannot be said to have either
refused or obstructed the desired examina-
tion. When we look to the substance of
the enactment this is, if possible, even more
clear, because I cannot attribute to the
Legislature the logical absurdity of first
allowing the workman alternative modes
of examination and then treating him as
in default if he does not submit to both. I
think that refusal to submit to ‘such
examination” means refusal to submit to
any examination as before provided. The
penalty would, then, be incurred by a work-
man who would neither submit to examina-
tion by the employer’s medical referee nor
offer to pay the fee necessary to entitle
him to examination by an official medical
referee.

In the present case the respondent has
submit:f,edp himself for examination by the
employers’ medical referee; he does not
accept the certificate as a correct repre-
sentation of his condition, but he says that
he has not the means of obtaining an
examination at his own expense; and the
result, in my opinion, is that the applica-
tion to the Sheriff must proceed on the
footing that a certificate has been got
which the employer may offer as evidence,
but which is not conclusive evidence of the
workman’s bodily condition. If the certifi-
cate had been put in I think that the Sheriff, .
if he thought proper, might have remitted
the question to an official medical referee ;
and as the certificate was not put in I think
the remit to an official medical referee was
the only way of informing himself open to
the Sheriff.

There is another answer to the appellants’
contention. The penalty prescribed by the
11th section is that in case of refusal or
obstruction the right to weekly payments
shall be suspended, but it is not said that
the workman is to lose his right to have
the weekly payment settled by review. On
this point the section may be contrasted
with the 3rd section of the same schedule
relating to the initial examination after
notice of an accident. Under section 3 the
provision is that in case of refusal or
obstruction the workman’s right to com-
pensation, ‘ and any proceeding under this
Act in relation to compensation,” shall be

NO. LI.
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suspended until such examination takes
place.

I am aware that in a recent case which
came before the Second Division of the
Court opinions wegre expressed by some of
the Judges to the effect that the workman
who in that case had submitted himself for
examination by the employers’ medical
referee, but who had not applied to be
examined by one of the official medical
referees, was disentitled to arbitration.
But in that case (Davidson v. The Sum-
merlee Iron and Steel Co.) the conditions
of the question were materially different
from those of the present case. The agree-
ment under which the workman was re-
ceiving compensation had not been recorded

in the statutory register, and the workman 1

was not in a position to enforce payment
of the allowance which his employer had
been paying. Accordingly, the case came
before the Sheriff as an original application
for an award of compensation. It is fair to
say that as at present advised I do not
think I should have agreed with the judg-
ment that the application should be dis-
missed; but I only say so that I may not
be thought to found too strongly on the
difference in the conditions of the two cases.
‘What I really found on is that the present
case is an application for a review of a sub-
sisting claim of compensation, and the cases
are so far different that I think this Divi-
sion of the Court ought to proceed on its
own opinion of the combined effect of the
11th and 12th sections of the schedule.

In applying the results of my opinion to
the questions put to us, I think that the
first question is not so completely stated as
to raise the question whether the Sheriff’s
award was according to the statute. But
under this question we may find that in
the circumsrances stated the respondent’s
failure to submit himself for examination
by one of the medical practitioners ap-
pointed for the purposes of the Act does
not disenritle him to a proof in the applica-
tion to the Sheriff for review. n my
opinion the remit made by the Sheriff, and
the decision following thereon, was within
the powers of the Sheriff as arbitrator
under the Act, and the second question
should be answered in the affirmative.

It is unnecessary in my opinion to answer
the third question, because there was no
evidence before the Sheriff contrary to the
report of the medical referee, and it is not
said that there was any dispute as to the
workman’s physical incapacity being the
result of the accident in question.

Lorp KINNEAR—I have had the oppor-
tunity of reading the opinion given by
Lord M‘Laren, and I need only say that I
entirely concur in it.

The LORD PRESIDENT concurred.

LorD ADAM was absent.

The Court pronounced this interlocutor:—

“Find in answer to the first question
in the case that in the circumstances
stated the respondent’sfailure to submit
himself to examination by one of the

medical practitioners appointed for the
purposes of the Act does not disentitle
him to a proof in the application to the
Sheriff for review: Answer the second
question in the affirmative: Find it
unnecessary to answer the third ques-
tion, and decern,” &c.

Counsel for the Appellants — Salvesen,
I‘%%——Hunter. Agents—W. & J. Burness,
Counsel for the Respondent—Watt, K.C.
—Wilton. Agent — C. Clarke Webster,
Solicitor.

Friday, July 10.'

FIRST DIVISION.
[Lord Pearson, Ordinary.
SOMERVELL'S TRUSTEE ». DAWES.

Husband and Wife— Divorce — Entail-—
Provisions in Favour of Wife—Effect of
Divoree on Aberdeen Act Provision.

Held (1) that the wife of an heir of
entail, by divorcing her husband, did
not forfeit her right in a bond of
annuity granted in her favour under
the provisions of the Aberdeen Act, (2)
that she was not entitled to payment
of her annuity until after the death
of her husband, and (3) that, notwith-
standing a provision in the bond of
annuity to the effect that it should not
be placed on the sasine register dur-
ing the lifetime of the heir of entail
without his consent in writing, she
was entitled to record the bond imme-
diately on the divorce without such
consent.

Entail—Disentail by Truslee in Sequestra-
tion—Interest of Next Heir—Entail (Scot-
land) Act 1882 (45 and 46 Vict. cap. 53),
sec.18, ’

Section 18 of the Entail (Scotland)
Act 1882, providing for disentail by a
creditor or trustee in sequestration,
enacts, infer alia, *“The Court shall
. » . order intimation to be made to
the heirs whose consents would be
required or must be dispensed with
by the Court in an application for dis-
entail by the heir in possession, and
in the event of any of the said heirs
. . . refusing to give his consent, the
Courtshall ascertain the value in money
of the expectancy or interest in the
entailed estate of such heir, and shall
ordain the heir in possession to grant
a bond and disposition in security over
the estate for the amount so ascertained
in favour of such heir.”

In an aptplication for disentail at the
instance of a trustee in sequestration,
under the above section, it appeared
that the life interest of the heir in
possession was entirely absorbed in
meeting charges on bonds which did
not affect the fee of the estate. Held
that the right of the nearest heir was
limited to obtaining a bond and dis-



