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appearing from the opinions of the
majority of the Court was that before the
superior made his claim, if not indeed
immediately on the truster’s death, the
trust purposes had become inapplicable
and unworkable. Aud that therefore the
trustees held simply for the heir; and
that, even supposing they were bound to
hold until he attained majority, that con-
dition was purified before the superior
made his claim.

Again, in The Duke of Athole v. Stewart,
17 R. 724, the trustees were directed to con-
vey the lands to the truster’s eldest son
alive at his death, and the heirs of his
body, and they did so. It was held that
the heir was not liable in a composition,
because the trust was truly one for con-
tinuance of the existing investiture.

In The Duke of Athole v. Menzies, 17 R.
733, the trustees were directed to convey
the estate to the testator’s only son on his
attaining majority, and failing him to
certain other heirs. On the eldest son
attaining majority the trustees disponed
the estates to him and he was infeft. The
superior having claimed a casualty of a
year’s rent from the heir it was held that
he was only liable in a casualty of relief,
the trust conveyance being regarded as
one for him as heir and not as affecting his
radical right as heir. It will be observed
that in that case the Court disregarded the
circumstance that at the outset of the trust
it was not certain that the trustees would
have to convey to the heir as he had not at
that time attained majority.

These cases, however, differ very widely
from the present, in which the heir’'sinterest
is expressly confined to aliferent, and where
the only circumstances in which he could
demand a conveyance would be in the
event of the total failure of the new inves-
titure.

The case in my opinion falls under the
decisions of Grindlay v. Hill, January 18,
1810, F. C.; Lamont v. Rankine’s Trustees,
6 R. 739, and 7 R. (H.L.), 10; and similar
cases.

The LoRD JUSTICE - CLERK was absent.

The Court answered the question of law
by declaring that the first parties were
liable to make payment to the second
party of a composition of one year’s rent
and feu-duties of the lands and estate of
Milton for the year 1874-75, and found and
declared accordingly.

Counsel for the First Parties—Macfar-
lane, K.C.— Macmillan. Agent — J. P.
Watson, W.S.

Counsel for the Second Parties — H.
Johnston, K.C.—Macphail. Agents—Lind-
say, Howe, & Co., W.S.

Tuesday, December 15.

FIRST DIVISION.

THE COUNTY COUNCIL OF MID-
LOTHIAN v. THE PUMPHERSTON
OIL COMPANY, LIMITED, AND
THE OAKBANK OIL COMPANY,
LIMITED.

(Ante July 15, 1902, 4 F. 996, 39 S.L.R. 797,
and March 19, 1903, 40 S.L.R. 519.)

River—Pollution—Proceedings by Sanitary
Authority—Prescription— Manufactories
Discharging before and after 1876—Rivers
Pollution Prevention Act 1876 (89 and 40
Vict. e. 75), secs. 4 and 16.

In proceedings at the instance of a
local authority, for the prevention of the
pollution of a river by discharges from
a manufactory, under the provisions of
sections 4 and 16 of the Rivers Pollu-
tion Prevention Act 1876 (quoted infra),
held (1) that it was no answer to aver
pollution for forty years by defenders
or their authors; (2) that in the case of
a manufacturer who had commenced
to discharge into the river since the
Act came into operation, the only rele-
vant defence was that he was not in
fact polluting; and (3) that in the case
of a manufacturer who had discharged
into the river prior to the Act, and
continued to do so by the same channel,
it was a relevant defence to aver that
he was using the best practicable and
reasonably available means for render-
ing his discharge harmless.

River— Pollution—Prescription.

Opinion (per Lord Kinnear) that a
right to pollute a river cannot be
acquired by prescription.

These cases are reported ante ut supra.

The Rivers Pollution Prevention Act 1876
enacts (section 4)—“Every person who
causes to fall or flow, or knowingly permits
to fall or flow or to be carried into any
stream any poisonous, noxious, or polluting
liquid proceeding from any factory or
manufacturing process, shall (subject as in
this Act mentioned) be deemed to have
committed an offence against this Act.”

‘“ Where any such poisonous, noxious, or
polluting liquid as aforesaid falls or flows
oriscarriedintoany stream along a channel
used, constructed, or in process of construc-
tion at the date of the passing of this Act,
or any new channel constructed in sub-
stitution thereof, and having its outfall at
the same spot, for the purpose of conveying
such liquid, the person causing or knowingl

ermitting the poisonous, noxious, or pol-
Futing liquid so to fall or flow, or to be
carried, shall not be deemed to have com-
mitted an offence against this Act if he
shows to the satisfaction of the Court hav-
ing cognisance of the case that he is using
the best practicable and reasonably avail-
able means torenderharmlessthe poisonous,
noxious, or polluting liquid so falling or
flowing or carried into the stream.” Sec-
tion 16—¢“The powers given by this Actshall
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not be deemed to prejudice or affect any
other rights now existing or vested in any
person or persons by Act of Parliament,
law, or custom, and such other rights may
be exercised in the same manner as if this
Act had not passed: . Provided
nevertheless that in any such proceedings
for enforcing against any personsuchrights
or powers, the Court before whom such pro-
ceedings are pending shall take into con-
gideration any certificate granted to any
such person under this Act.”

The County Council of Midlothian, acting,
under the provisions of section 55 of the
Local Government (Scotland) Act 1889, as
the sanitary authority to enforce the pro-
visions of the Rivers Pollution Prevention
Act 1876, brought petitions in the Sheriff
Court of Midlothian against the Pumpher-
ston Oil Company, Limited, and the Oak-
bank Oil Company, Limited, praying for
an order on the said companies to abstain
from polluting the river Almond. The
proceedings were, by interlocutor dated
July 15, 1902, removed into the Court of
Session. (See 4 F. 996, 39 S.L.R. 797.)

Both companies lodged answers. It was
admitted that the Pumpherston Oil Com-
pSaSriy did not commence their works until
1884.

The Oakbank Oil Company made the
following averment (which was not denied)
as to their use of the river-—*‘The works of
the defenders have been in existence for a
period of over forty years, and during that
Eeriod discharges from the said works have

een made into the said stream. During
the said period the channel along which
the said discharges have been made has
had its outfall at the same spot.”

In both cases the material averments of
the pursuers were as follows—* For some
time past the defenders have been and still
are causing to fall or flow, or knowingly
permittingto fall or flow, or be carried into
the said Linnhouse Burn, and thereby into
the said river Almond, large quantities of

oisonous, noxious, or polluting liquids, and
in particular sulphuric anhydride, ammo-
nia, and the tarry matters prodiiced in the
manufacture of paraffin oil and other shale
products, or other poisonous, noxious or
polluting liquids proceeding from their said
oil works, or from manufacturing processes
carried on by the defenders therein, and
are thereby committing an offence against
section 4 of the Rivers Pollution Prevention
Act 1876. The defenders have taken no
effectual means for rendering harmless the
said poisonous, noxious, or polluting liquids
proceeding from their said manufacturing
processes, although such means are reason-
ably practicable and available.”

Both companies denied these averments.

The pursuers pleaded—*¢(1) The defences
are irrelevant and ought to be repelled. (2)
The defenders having polluted the said
streams, and having thereby committed an
offence - against the statute libelled, the
pursuers are entitled to an order or decree
in terms of the prayer of the petition. (3)
Separatim — The defenders having failed
to desist from the said pollution, or to take
any reasonably practicable and available

means to prevent the same, the pursuers
are entitled to decreein terms of the prayer
of the petition.”

The Pumpherston Oil Company pleaded
—*(1) The pursuers’ averments are irrele-
vant. (2) Thepursuers’ material averments
not being well tounded, the defenders should
be assoilzied with expenses. (3) The defen-
ders having adopted every practicable and
reasonably available means for the purpose
of avoiding pollution, are entitled to absol-
vitor. (4) The actings of the defenders
being within their right at common law,
they are entitled to absolvitor.”

The Oakbank Oil Company pleaded—*(1)
Theaction isincompetent. (2) The pursuers’
statements being irrelevant, the action
ought to be dismissed. (3) The pursuers’
averments, so far as material, being un-
founded in fact, the defenders are entitled
to absolvitor. (4) The defenders having

rior to the passing of the Rivers Pollution

revention Act 1876, and continuously
thereafter, discharged the waste products
of their works into the said stream along
a channel having its outfall at the same
spot, and having taken the best practicable
and reasonably available means to prevent
any pollution, are entitled to absolvitor.
(5) The drainage area of the district through
which the said stream and its tributaries
flow, and from which its water is derived,
having been devoted to manufacturing pur-
poses and the discharge of the sewage so
as to render the water (even if otherwise
suitable) unfit for primary uses and for
many of the secondary uses of water, for
a period beyond the prescriptive period, and
the said defenders having in no way con-
tributed to an increase in the pollution or
to a change in character of the water,
are entitled to absolvitor. (6) The stream
referred to baving been polluted by sewage
for more than forty years prior to the
passipg of the Rivers Pollution Prevention
Act 1876, must be held to be outwith the
definition of a stream in the said Act. (7)
The defenders having applied to the Secre-
tary of Scotland for a certificate under the
Rivers Pollution Prevention Act 1876, sec.
12, the({)rayer of the petition should not be
granted pending the result of the said
application. (8) Separatim—The defenders,
or their predecessors in the said oil works,
having for upwards of forty years dis-
charged waste products from their works
into the said stream, and the defenders not
having increased any pollution thereby
caused, they are entitK\d to absolvitor.”

The case was heard on the objections to
the pursuers’ title to insist in the proce¢d-
ings, and is reported of date 19th March
1903, 40 S.L.R. 519. At that date the follow-
ing interlocutor was pronounced :—¢ The
Lords having considered the cause, Find
that the pursuers have failed to give the
defenders written notice to proceed in
terms of the statute: Find in law that the
defenders are entitled in respect of want of
notice to object to the competency of the
proceedings: Of consent of the defenders
sist process in hoc statuw to allow the pur-
suers, if so advised, de novo to give the
defenders written notice of the pursuers’
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intention to take proceedings against them
under the said statute, reserving to the
defenders their whole rights and pleas
under the said statute and at common
law,” &c.

On 4th April 1903 the pursuers served on
each of the defenders the following notice:
—*“The County Council of the county of
Midlothian, being the sanitary authority
of said county under the Rivers Pollution
Prevention Act 1876, and empowered under
the Local Government (Scotland) Act 1889
to enforce all the provisions of the Rivers
Pollution Prevention Act 1876, hereby give
notice, with reference to the notice served
upon you on 19th January 1901, that they
have obtained the consent of the Secretary
for Scotland to the institution of proceed-
ings against you under the said statute, for
the purpose of having you ordained to ab-
stain from causing to fall or flow, or know-
ingly permitting to fall or flow, or to be
carried into the Linnhouse Burn or into
the river Almond, any poisonous, noxious,
or polluting liquid from the Shale Oilworks
at Midcalder belonging to and occupied by
you. And they further give’you noticethat
it is their intention to take such proceed-
ings against you, and, in particular, on the
expiry of two months from this date to
enrol the petition at present pending in
the First Division of the Court of Session
at the instance of said County Council
against you, sisted by interlocutor dated
19th March 1903, to have the sist recalled
and the action proceeded with.”

On the receipt of this notice both com-
panies applied to the pursuers to afford
them an opportunity of being heard against
the proceedings being taken in terms of
section 6 of the Act of 1876.

Section 6 enacts, infer alia—‘ Any per-
son . . . against whom proceedings are
proposed to be taken under this part of
the Act shall . . . be at liberty to object
before the sanitary authority to such pro-
ceedings being taken, and such authority
shall, if required in writing by such person,
afford him an opportunity of being heard
against such proceedings being taken so
far as the same relates to his works or
manufacturing processes.”

An inquiry was accordingly held before
the County Council on 12th June 1903, at
which evidence was led for the defenders.

After consideration of the evidence the
pursuers intimated that they had re-
solved that proceedings ought to be taken
under the statute.

On 14th July 1903 the Court, on the
motion of the pursuers, recalled the sists
contained in the interlocutor of 19th March
(quoted supra), and sent the cases to the
Summar Roll.

The cases were heard together.

In reference to the 7th plea-in-law for
the Oakbank Oil Company (quoted supra)
it was stated at the bar that the Secretary
for Scotland had refused the certificate
therein referred to.

Argued for the Oakbank Oil Company—
On the question of prescription—The pur-
suers’ averments were irrelevant in so far
as directed against them. Tt wasnot denied

that they had discharged into the river
Almond in the same manner as they were
now doing for more than forty years.
That gave them a prescriptive right to
continue that discharge, which was effec-
tual in a question with the pursuers, under
section 16 of the Act (quoted supra)—
Magistrates of Portobello v. Magistrates of
Edinburgh, November 9, 1882, 10 R. 130, 20
S.L.R. 92.

Argued for the defenders—Prescription
was no defence against proceedings under
the Act. There could Ee no prescriptive
right to pollute a river, although if pollu-
tion went on for forty years that might bar
the right of others having interest in the
river to object. But the right of the sani-
tary authority toobject could not be barred,
because it only dated from 1876. Section 16
fairly construed reserved the rights of other
parties to object to pollution, not the right
of anyone to pollute.

An argument wasalso submitted on both
sides as to the relevancy of proof that the
best practicable means had been used to
render the discharge harmless. Its import
fully appears from the opinions of the
Judges.

At advising—

Lorp PRESIDENT—The question which
we have now to determine is what pro-
cedure should be adopted for maturing
these two cases for final judgment. The
one which stands first in the roll is at the
instance of the Midlothian County Council
against the Pumpherston Oil Company.
That company was established in 1884, and
accordingly it is not, and could not be,
alleged that it has discharged polluting
matters into ‘the stream throughout the
prescriptive period. In that case therefore
there can be no question as to using the
best reasonably practical and available
means for preventing pollution under sec-
tion 4 of the Rivers Pollution Prevention
Act 1876, as one of the conditions of getting
certain dispensations from the provisions
of the Act. This company being a new
one, the question comes to be, is there any
ground stated by it against inquiry, or are
there grounds upon which the inquiry, if
there is to be inquiry, should be limited.
The first plea for that company is that the
pursuers’ averments are irrelevant. It
appears to me that it is impossible to
sustain that plea, because the averments
are undoubtedly relevant, and nothing
more need be said on that subject. The
next plea to be noticed is the third—¢ The
defenders having adopted every practicable
and reasonably available means for the
purpose of avoiding pollution are entitled
to absolvitor.,” This plea istpla,inly founded
upon section 4 of the Act of 1876, which in
effect provides that where polluting liguid
is carried into a stream along a channel
used, constructed, or in process of construe-
tion at the date of the passing of the Act
(1876) the person causing or permitting the
polluting liguid to flow into the stream
shall not be deemed to have committed an
offence against the Act if he shows to the
satisfaction of the Court that he is using
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the best practicable and reasonably avail-
able means to render harmless the poison-
ous, noxious, or polluting liquid so falling
or flowing or carried into the stream. The
plain objection to sustaining that plea is
that the clause of the Act of 1876 to which
I have just referred has no application to
a new company like this, which was estab-
lished in 1884, eight years after the passing
of the Act of 1876. The duty of the Pum-
pherston Company is to stop the pollution.
The next plea to be considered is the fourth
—*That the actings of the defenders being
within their right at common law they are
entitled to absolvitor.” This plea, as it is
presented, involves a question of fact, but
if it be true that the defenders are doing
what isalleged by the pursuer, then common
law will not justify them. For these
reasons it appears to me that the proper
course in the Pumpherston case will be to
repel the first, third, and fourth pleas-in-
law for the defenders, and before further
answer to allow the parties a proof of their
respective averments, so that the facts will
be duly ascertained and the law applied

o them.

The Oakbank Oil Company’s case, which
stands next in the roll, is in a different
position, because that company’s works
and those of their predecessors in business
at the same place are, according to the
averments, 013 works, and accordingly the
provisions of section 4 of the Act of 1876
to which I have just referred, relative to
using the best practical and reasonably
available means for rendering the pollu-
tion harmless, may apply to their case.
Their first plea is that the action is incom-
petent, but it seems to me that whatever
the decision on the merits of the action
may be, it is undoubtedly a competent
action upon the averments made in it, and
I therefore propose that that plea should
be repelled. The second plea is that the
pursuers’ averments are irrelevant, and
that the action ought to be dismissed. It
appears to me that that plea cannot be
sustained, because whatever the result of
the inquiry may be, there are very clear
and pointed allegations of pollution to the
injury of the pursuers. The next plea to
be noticed is the fifth, 'which is in these
terms—‘The drainage area of the district
through which the said stream and its
tributaries flow, and from which its water
is derived, having been devoted to manu-
facturing purposes and to the discharge
of the sewage so 'as to render the water
(even if otherwise suitable) unfit for primary
uses and for many of the secondary uses of
water for a period beyond the prescriptive
period, and the said defenders having in
no way contributed to an increase in the
pollution or to a change in character of
the water, are entitled to absolvitor.” It
seems to me that in so far as this is a pro-
position in law it cannot be sustained, and
therefore it should now be repelled. The
next one to be referred to is the sixth—
“The stream referred to having been
polluted by sewage more than forty years
prior to the passing of the Rivers Pollu-
tion Prevention Act 1876 must be held to

be outwith the definition of a stream in
the said Act.” Now, it seems to me that
this plea is not well founded. Whatever
the effect of pollution having been put
into the stream by this company or its
predecessors may be, the question as to
the statutory obligation to use the
best practicable and reasonably avail-
able means to render the pollution harm-
less remains. In this respect this case is
distinguished from the, Pumpherston case,
which relates to a new company. The
Oakbank Company may possibly have a
defence upon that plea, but in the absence
of evidence we can neither sustain nor
repel it now. The seventh and eighth pleas
are very much in the same position. The
seventh is—*The defenders having applied
to the Secretary of Scotland for a certifi-
cate under the Rivers Pollution Prevention
Act 1876, section 12, the prayer of the peti-
tion should not be granted pending the
result of the said application.” I under-
stand that the Secretary for Scotland has
refused a certificate. Ithink we were given
to understand that this is so, and of course
if the Secretary for Scotland has refused a
certificate this plea would fall to the ground.
The eighth plea is—¢¢ The defenders or their
predecessors in the said Oil Works having
for upwards of forty yearsdischarged waste
products from their works into the said
stream, and the defenders not having
increased any pollution thereby caused,
they are entitled to absolvitor.” This plea
in effect asserts that the fact of the defen-
ders having discharged polluting matter
into the stream for forty yearsentitles them
to continue this discharge whether they
are or are not using the best practicable
and reasonably available means to render
the pollution harmless. While the Act of
1876 did take account of the rights which
might have been at common law acquired
by a prescriptive user of sending pollution
into a stream, it, by section 4 which I have
read, required persons so circumstanced, if
they were to continue to make the dis-
charge, to satisfy the Court that they were
using the best practicable and reasonably
available means of rendering the discharge
into the river innocuous. The eighth
plea, as it is stated, wholly disregards that
provision, and proceeds upon the assump-
tion that prescriptive user alone is suffi-
cient to entitle them to discharge polluting
matters into the stream as heretofore. If
your Lordships concur in the opinion now
expressed, it appears to me that we should
repel the 1st, 2nd, 5th, 6th, 7Tth, and 8th
pleas-in-law for the defenders, and quoad
wultra allow the parties a proof of their
respective averments, and to the pursuers
a conjunct probation.

Lorp ADAM—The 4th section of the
Pollution of Rivers Act of 1876 appears to
me to make a division between two classes
of manufactories —those that came into
operation after the Act and those which
were in operation before it, and the way it
does it is this. There is a general enact-
ment that every person who causes to fall
or flow into any stream any poisonous,
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noxious, or polluting liquid proceeding
from any factory or manufacturing process
shall be deemed to have committed an
offence against the Act. Accordingly, so
far as that clause goes, it strikes against all
manufactures, But it is modified in this
way by the provision following upon that,
which says—‘ Where any such poisonous,
noxious, or polluting liquid as aforesaid
falls or flows or is carried into any stream
along a channel used, constructed, or in
process of construction at the date of the
passing of this Act, or any new channel
constructed in substitution thereof and
having its outfall at the same spot for the
purpose of conveying such liquid, the per-
son causing or knowingly permitting the
poisonous, noxious, or polluting liquid so
to fall or flow or to be carried shall not be
deemed to have committed an offence
against this Act if he shows to the satis-
faction of the Court having cognisance of
the case that heisusing the best practicable
and reasonably availa%le means to render
harmless the poisonous, noxious, or pollut-
ing liquid so falling or flowing or carried
into thestream.” So that it appearsin the
case of this manufacture which came into
operation after the Act, it is no defence, if
in point of fact they are polluting the
stream, it is no answer, that they are
using in that case the best practicable
and available means. The clause pro-
vides in the case of manufactories, before
the passing of the Act, if they discharged
by an old channel constructed at the
date of the passing of the Act, or by a new
channel constructed in substitution of it,
and having its outfall at the same spot, it
shall be an answer to the petition against

them that they are using the best practic- |

able and reasonably available means.
That, as it appears to me, is the distinc-
tion drawn in the Act between the one
class of manufactures and the other.
Therefore it appears to me it lies upon the
petitioners to prove pollution, and if they
prove pollution it seems to me that is
enough for the decision of the case, unless
the respondentsareable to prove thereisno
pollution; and that is the one question in
the Pumpherston case. In the case of the
Oakbank Oil Company, which is the old
one, if pollution has taken place, it would
be quite a good answer to the petition,
although pollution has taken place, that
the respondents are using and have used
the best practicable and reasonably avail-
able means to avoid pollution, and if they
succeed in proving that, then they are not
committing an offence against the Act.

Therefore it appears to me the question in -

the Oakbank case is whether, if there is
proof of poliution, that company is using
the best practicable and reasonable means
to avoid it. I think that is the real ques-
tion which requires to be proved in the
Oakbank case. There was another ques-
tion in the Oakbank case founded on pre-
scription.
have been for the last forty years doing
exactly what they are doing now, and that
what they are doing now is no worse than
it was in the last forty years. It is said

It was said that the company -

that would be a good defence against the
Act. I understand that plea is founded on
the 16th section of the Act, which says—
“The powers given by this Act shall not
be deemed to prejudice or affect any other
rights or powers now existing or vested in
any person or persons by Act of Parlia-
ment, law or custom, and such otherrights
or powers may be exercised in the same
manner as if this Act had not passed.”
It was said they have a right to pollute by
forty years’ of use, and that that right
should be preserved intact. I do not think
that is the meaning of the clauseatall. I
think the rights or powers which are not
to be affected are rights and powers con-
ferred by the Act in putting an end to
pollution, and that any other rights or
powers are ejusdem generis with the rights
or powers for putting a stop to nuisance,
and may be exercised in the same manner
as the others. If a proprietor has a right
at common law to put an end toa nuisance,
such rights or powers vested in him would
not be affected by the statute, That is
clearly the meaning of the section. It is
not any limitation of powers and rights;
the only limitation in the case of an old
manufacture is this, that if they would be
able to prove that they have taken all
practicable means within the Act, the Act
shall not be enforced against them. That
becomes pretty clear, because in the last
clause of the 16th section it is enacted —
‘““Provided nevertheless that in any pro-
ceedings for enforcing against any person
such rights or powers, the Court before
which such proceedings are pending shall
take into consideration any certificate
granted to such person under this Act.”
It is the right or power of enforcing a ces-
sation of a nuisance that this section has
protected. In my humble -opinion forty
years’ prescription offersnodefence against
this Act, and I agree with your Lordshi
that by repelling the pleas stated we will
be able to limit the proof to the real matters
at issue between the parties.

LorD M‘LAREN concurred.

Lorp KiNNEAR—I agree with your Lord-
ships that the interlocutors proposed are
the proper and appropriate orders for the
future conduct of this case, and I also agree
with Lord Adam that there is no question
of prescription at common law to be tried.
The distinction between the two cases I
understand to be this, that whereas in the
Oakbank case the Court must consider
whether the best available means has been
adopted for rendering the discharge harm-
less, there is no necessity for any such
inquiry in the Pumpherston case. In both
cases the statute requires the sanitary
authority and the Secretary for Scotland to
consider before allowing any prosecution
whether the best available means of ren-
dering their dischargesinto the river harm-
less have been adopted or not. In the case
of the Oakbank works, which have been in
existence during a period prior to the pass-
ing of the Act 0%1876, it is alleged that they
are using the same channel and the same
outfall as they formerly did, and in such a
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case the Act requires that the Court also
shall be satisfied, and shall not hold an
offence tohavebeencommitted if thepersons
accused shall be able to show that they are
using the best practicable and reasonably
available means of rendering harmless the
peisonous or noxious discharges into the
stream. But there is no similar require-
ment to be found with regard to the dis-
charges of new manufactures since the
passing of the Act of 1876. I think that
distinction is guite clearly brought out in
the 4th section. But then there arises a
totally different question, which was argued
by the Oakbank Company — whether by
virtue of the 16th section they are not
entitled to plead as against the present
proceedings a prescriptive right to pollute.
I agree with Lord Adam’s construction of
the 16th section. It is enacted in that sec-
tion—*‘The powers given by this Act shall
not be deemed to prejudice or affect any
other rights or powers now existing or
vested in any person or persons by Act of
Parliament, <law, or custom, and such
other rights or powers may be exercised
in the same manner as if this Act had
not passed.” I think that the word
“other”. in that sentence plainly means
“other of the same.” There is a certain
ambiguity that sometimes arises on the
word ‘‘other”in the English language,
because it may mean one besides, or it may
mean one of two contrasted things. But
in this case I cannot see any reason for
holding that it means anything but any
other right of the same kind as is conferred
by the statute, and that is made quite clear
by the last clause of the section to which
Lord Adam referred. It provides—“In
any proceedings for enforcing against any
person such rights or powers, that is,
the rights or powers saved from being
affected by the Act, the Court before
which such proceedings are pending shall
take into consideration any certificate
granted to such person under this Act.”
The right kept alive, therefore, is a right
to abate anuisance and not a righttocarry
it on. Then I think also that Mr Clyde’s
argument is perfectly sound, that to sup-
pose that the rights saved included the
right to pollute rivers is to ascribe to the
Legislature an inexact use of legal language
which is not to be presumed. The general
doctrine which Mr Clyde referred to was
laid down quite clearly by the Lord
President in the case of Rigby & Beard-
more v. Downie, March 8, 1872, 10 Macph.
568, at p. 573, where he says that no
man ever acquires a right to pollute a
river in the sense in which, for example,
the public acquires a right to use a
road. The Lord President’s observa-
tions in that case were not made by
way of mere criticism of language at
all, but for the purpose of marking a dis-
tinction from which very important legal
consequences followed, because in that
case the defenders, who were accused of
polluting a river, maintained that although
the river had been practically pure for
twenty years preceding the raising of the
action, they had been in the habit of pollut-

Ing it for forty years prior to that time,
and their argument was that as they had
acquired a right by forty years’ prescrip-
tion it could not be lost by less than forty
years’ disuse. It was for the purpose of
repelling that defence that the Lord
President pointed out that there is no
such thing as acquiring a right of polluting
the river. The true effect of such use of
the stream according to his Lordship is
that persons lower down the stream lost
their right to object to the use complained
of by submitting to it for the prescriptive
period. Now, if that be applied in the
present case it is quite obvious that a
sanitary authority exercising the powers
conferred by this statute i1s not in an
analogous position to a riparian heritor
complaining of discharges into a river by
another riparian proprietor. The sanitary
authority has not a right of property to be
disturbed at all. It is empowered tor the
public benefit to enforce the statute, and
it is material to ohserve what the statute
does, It does not purport to define the
uses of rivers which may be made in
respect of proprietary right at all, but it
says that a person who causes to fall or
flow noxious or polluting liquids proceed-
ing from a manufacturing process into a
river shall be deemed to have committed
an offence against this Act, That is the
substantive part of the statute, and T am
quite unable to see how any plea of pre-
scription arising from possession before
the Act passed could possibly affect the
question whether an offence against this
Act has been committed or not. That is
the only question which we bave now to
consider. Therefore I think the pursuers
are quite entitled to a proof, to prove in
the first place whether this river is in fact
polluted by the discharges of both defen-
ders, and in the second place whether the
Oakbank Company can discharge the burden
laid upon them of proving that they are
using the best practicable means of render-
ing the pollution harmless. I do not think
it at all follows after the proof has been
led and the pursuers succeed in establish-
ing pollution that the other question as to
the best practicable means for rendering
the pollution harmless may mnot arise.
That question may arise with reference to
the remedy to which the pursuers may be
entitled, but in the meantime I quite agree
with your Lordships as to the way in which
the proof should be regulated by the order
proposed.

The following interlocutors were pro-
nounced :—

In the Pumpherston Oil Company’s case—
“Repel the 1st, 8rd, and 4th pleas-in-
law for the defenders: Quoad ltra
allow to the parties a proof of their
respective averments.”
In the Oakbank Oil Company’s case—

‘““ Repel the 1st, 2nd, 5th, 6th, 7th,
and 8th pleas-in-law for the defenders:
Quoad ultra allow to the parties a
proof of their respective averments, and
to the pursuers a conjunct probation.”
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Justiciary Cases--Review—Burgh Police
(Scotland) Act 1892 (55 and 56 Vict. ¢. 55)
sec. 403—Preliminary Proceedings .Nar-
rated in Statute Omitted by Prosecution
—Alternative Charge—*‘ Disorderly House

. or Brothel.”

The Burgh Police (Scotland) Act 1892
under the heading ‘‘ Disorderly Houses
and Gambling Houses” enacts in sec.
403—¢‘The magistrates may, on a com-
plaint by the burgh prosecutor, grant
warrant to enter into and search from
time to time, during any period not
exceeding thirty day from the date of
such warrant, any house or building or
part of a house or building or other
place, which on examination of the
chief constable or an inspector or
lieutenant of the police, and at least one
other person not holding any office or
situation under this Act, the magistrate
is satisfied there is reasonable ground
forbelieving to be kept, managed orused
or suffered to be used as a brothel; and
any constable under authority of such
warrant may take into custody and
convey to the police office the occupier
of such house or building or part of a
house or building, or place or any per-
son found therein who either tempor-
arily or permanently manages or assists
in the management of such brothel,
and every such person shall be liable
on conviction before the sheriff, or two
magistrates, of being the occupier of or
of temporarily or permanently manag-
ing or asisting in the management of
such brothel to a penalty” . ..

A complaint set forth that theaccused
did keep or use her house ‘“‘as a dis-
orderly house or brothel” contrary to
the above-recited enactment, and she
was convicted of the ‘ offence charged.”
No search warrant had been granted
nor any examination of the house
made, nor had the accused been appre-
hended, all as contemplated in the
first portion of -the enactment. A sus-
pension was brought on the ground (1)
that the preliminary proceedings re-
quired by the statute had not been
carried through, and (2) that the con-
viction was a general conviction upon

an alternative charge. Held that the
two portions of the statute were separ-
ate and the charge not alternative, and
the suspension refused.

Jane Anne Robertson or King was charged
upon the 26th-November 1903, in the Police
Court of the burgh of Alyth, under a sum-
mary complaint at the instance of David
Sinclair Kidd, solicitor, the burgh prosecu-
tor there. The complaint was that she
‘““being the occupier of a house situated at
No. 4 Mill Street, Alyth, in the burgh of
Alyth, did for a period of twenty-one days
immediately preceding the 23rd of Novem-
ber 1903, keep or use said house as a dis-
orderly house or brothel contrary to the
Burgh Police (Scotland) Act 1892, sec. 403.”

The accused was cited upon the 23rd
November to appear at the Court to be
held upon the 26th November to answer
this complaint. She appeared and was
represented by an agent, who stated the
following objections to the relevancy and
competency of the complaint. . . Q)
Object to ‘disorderly house’ being in the
complaint and wish deletion thereof. (3)
Object to competency altogether, as sec.
403 of the Burgh Police Act 1892 does not
grant power to magistrate to grant warrant
to serve a complaint.” The objections were
repelled and the accused pleaded not guilty,
but after evidence had been led was con-
victed ‘“of the offence charged” and was
sentenced to thirty days’ imprisonment.

A bill of suspension wasbrought in which
it was stated —* No search warrant in terms
of said section [recited in rubric] was ever
granted by any magistrate. No examina-
tion of the house occupied by complainer
was ever made in terms of said section by
a chief-constable, or an inspector, or lieu-
tepant of police, and at least one other
person not holding any office or situation
under the said Act. The complainer was
not apprehended by a constable acting
under such warrant.”

This was not denied,

The suspender pleaded—*‘(1) The convic-
tion ‘or sentence complained of ought to
be suspended, with expenses, in respect
(1st) that the complaint is irrelevant; (2nd)
that the section founded on does not autho-
rise prosecution for keeping a disorderly
house; (8rd) that the statutory proceedings
prior to prosecution were not cairied out;
(4th) that a general conviction was pro-
nounced on a charge which is alternative.”

Argued for the complainer—The statute
laid down a course of proceedings to be
followed before any conviction under this
section of the statute could be obtained,
and that course had not been followed
here. The reason for such precautions was
the protection of any innocent third party,’
e.g., the landlord, and it could therefore
not be said that this objection was not a
substantial one. It was impossible to hold
that the two portions of the section were
separable, for the person liable to the
penalty was ‘“‘every such person,” which
referred to the person described in the pre-
ceding portion. Further, the charge was of
keeping a disorderly house, which was not
made an offence specifically by any section



