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I's1s was an action of reduction, declarator,
and count and reckoning, to set aside two
deeds, on the grounds of incapacity, imbeci-’

lity, fraud, and gross deception and circumven-
tion.

DEeFENCE.—The granter understood and
managed his affairs for many months after the
dates of the deeds under reduction.

ISSUES.

‘“ 1. Whether, upon the 1st day of May
¢ 1816, when the disposition under reduction
“ was executed by the late Dr Macneill, in fa-
‘“ vour of the defender, Mary Black Macneill,
‘ or upon the 15th day of April of the said
¢ year, when the disposition and assignation
‘“ under reduction was executed by the said Dr
¢ Macneill, in favour of the said defender, the
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“ said Dr Macneill was not of sound disposing
‘“ mind, and was not capable of understanding
¢ his affairs ? |

¢ 2, Whether, at the time aforesaid, the said
¢ Dr Macneill was of a weak facile disposition,
¢ and easily imposed upon ?

«¢ 3. Whether, for some time previous to the
¢¢ execution of the deeds under reduction, the
¢ saidd Pr Macneill was in the habit of drink-
¢ ing strong liquor, and was encouraged in that
¢ habit by the defenders, or one or other of
¢ them, for the purpose of acquiring an In-
¢ fluence over him? |

¢¢ 4, Whether, at the time of executing and
‘¢ signing the said deeds, or either of them,
¢ the said Dr Macneill was under the influ.
‘“ ence of strong liquor, and from that cause
‘“ incapable of understanding what he was then
“ about ? '

“ 5. Whether Dr Macneill gave no instruc-
“ tions for the preparation of the said deeds,
“ or either of them, and was ignorant of their
‘“ meaning and contents ?

¢ 6. Whether instructions for preparing the
“ said deeds, or either of them, were given by
““ the said Mary Black Macneill and Malcolm

‘“ Macgregor, or one or other of the said per-
‘ sons ?
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7. Whether the said defenders, by fraudu-
‘ lently misrepresenting the meaning of the
¢ said deeds, or one or other of them, did in-
““ duce the said Dr Macneill to sign the same?

‘¢ 8. Whether, for some time previous to the
‘ execution of the said deeds, the said Mary
‘“ Black Macneill kept the said Dr Macneill
¢ secluded from the company of his visiting ac-
‘¢ quaintances and friends, by denying them ac-
“ cess to him?”’

Mr Buchanan, in opening the case, read a
protest and bond of interdiction by Dr Mac-
neill, and a letter of instructions.

Lorp Cuier ComMIssioONER.—Are these
protests by Dr Macneill? He surely cannot
prove his own incapacity? How can this be
evidence ?

Jeffrey.—We read it to show, that he exe-
cuted an inhibition, and then wrote recalling
it, which he had no power to do.

Lorp CHier CoMM1ssIONER.—That may be
excellent evidence if a witness is called to speak
to the transaction ; but reading what he wrote
cannot be evidence of this. The document
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t

ought to be described, and not read at pre-
sent.

Moncreiff.—We do not object to this, as we
know how the case will turn, and we think he

is proving the capacity of Dr Macheill.

During the examination of a witness, Mr
Jeffrey wished a letter to be shown to him.

It was objected, That it had not been pro-
duced eight days before the trial; and that
calling on a party to produce a paper is not the

same as giving it in a list of papers to be used
in evidence.

Lorp CHIEF CoMMI1ssIONER.— What more
could they do than call for it? How many no-
tices would you have? It is produced on their
requisition, which is surely sufficient.

The witness, on his cross-examination, was

desired to read to the Jury a settlement of ac-

counts which was shown to him. This was
objected to.

Lorp Cuier CoMMISSIONER.— YoOu are en-

titled to get out of this witness what you want.
Mr Jeffrey having “examined him as to an ac-
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count, you may also examine him as to it ; and,
with the document in your hand, you may get
from him the facts that are material.

You are not entitled to put in that piece of
paper, but he has been examined in chief upon
it, and a certain effect produced on the Jury.
In order to undo this effect, you are entitled
to examine the witness, and to read a part or
the whole of the contents of this document, 1f
that 1s necessary, to explain the examination in
chief'; but you are not entitled to produce the
paper In evidence.

Lorp GiLLiEs.—Every thing must be done
to make the deposition of the witness intelligi-
blee How can we know the meaning of the
questions put as to a paper, which the pursuer
will not allow us, or the Jury, to look at ?

The clerk of the Black Bull Inn was called
as a witness, and the day-book of the inn shown

to him.
Coclkburn.—This is not competent, as he did

not keep the book.
Jeffrey.—This is admitted to be a regularly

kept day-book, and does not require proof.

Lorp CHier CoMMISSIONER—To admit
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the book as evidence is one thing, and as a
means of refreshing the memory of the witness
1s another. The admission as to this book, I
conceive to be merely, that it is the document
it bears to be, but subject to all objections asto
its admissibility. As this witness did not write
the entries in the book, it cannot be shown to
him for the purpose of refreshing his memory.

After the case was opened for the defender,
and some letters produced, the first witness
called was James Smith,

Jeffrey.—He is agent in the cause. I admit
that he signed as an instrumentary witness, af-
ter seeing the Doctor subscribe, or hearing
bim acknowledge his subscription. In Richard-
son’s case the objection of agency was sustain.
ed ; and, iIn Gibson’s case, the objection was

held good, unless he could prove that he had
not acted.

Lorp Cuier ComMissioNER.— They ought
to state to what they mean to call the witness.
If the examination is to be as extensive as they
point at, we cannot allow it, but if they limit
their inquiry, it may be competent.

~ Lorp Girries.—They may examine him as
to any matter to which he is a necessary wit-
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ness ; but there are hundreds of persons who
can speak to the state of Dr Macneill’s mind.

Moncreiff.—This is a question of great im-
portance, and I mean to ask him as to the si-
tuation in which the Doctor was at the time
the deeds were executed. In M-‘Latchie’s
case, in Scott’s, in M¢Alpine’s, the questions
were as to the capacity of the granter. Smith is
the only person who can prove the instructions ;
—he was present at the execution of both deeds,

and they have called as a defender the other
person who was present.

Lorp GirriEs.—This may be an important
general question, but I do not understand its
application to this case. Isit meant to call this
person merely for the purpose of asking whe-
ther he wrote a deed for a person that he be-
lieved to be incapable of executing it? Or
does Mr Moncreiff mean to maintain, that he
is entitled to examine him as to the whole cause ?
There is no doubt that agency is a good objec-
tion ; but to this general rule there are excep-
tions, and one of these is the case which oc-
curred in the decisions referred to. An agent
is a witness, but it is merely to those facts
which he only knows. I agree in the general
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MacneLt — doctrine, that an agent should give up geting
Macneint.  when he knows that he is a necessary witness ;
" but I cannot in this case deprive the defender
of the benefit of proving facts which the agent
only knows, or which can well be known to

him alone.
The witness was then called and examined.

Buchanan opened the case,. and stated the
manner in which Dr Macneill gained his for-
tune, and detailed the facts from which he held
the Doctor not to be of a sound and disposing
mind, and that he had been imposed upon.

Moncreiff—This is a short case, and much
of what is called evidence bears the opposite
construction to that put on it by the pursuer.
It was said there were no instructions for the
deed, but Mr Smith, a most respectable man
of business, proved that instructions were
brought to him, that he saw Dr Macneill, and
discussed some of the points with him, and that
a scroll of the deed was sent to the Doctor be-
fore it was extended.

The first issue is the material one. The se-
cond is not sufficient by itself, and none of the
others are proved. The persons they brought
to prove his want of capacity transacted with
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him as if they considered him capable. He
was clearly not liable to be cognosced when
alive, and the question now is exactly the same.
Much less capacity is required for a mortis
causa settlement than for one inter vivos. The
deed was rational.

Jeffrey.—This 1s a case peculiarly for you,
the Jury. In some views, it is complicated and
difficult, and the evidence contradictory; but
all the evidence shows, that it was proper to
bring the action.

We may assume, that, in 1816, if he was not
in dotage, he was at least on the verge of it, and
the two deeds, following each other so rapidly,
ought to have excited Mr Smith’s suspicion.

However respectable the evidence on the
other side, the witnesses had little opportunity

of observation, and a great deal of it does not
touch the case.

L.orp CHIEF CoMMISSIONER.—In this case,
the issues must go back to the Court of Session,
and, therefore, unless you find them all for the
defender, it will be necessary to mark distinct-
ly what you find for each party. There is
very little law in the case, and a finding for the
pursuer or defender on each will be sufficient.

There 1s a great distinction between the fa-
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cility which would defeat a bargain, and that
which would defeat a settlement ; a bargain re-
quires much more capacity than a settlement ;
indeed, less capacity is required for a settlement
than for any other transaction.

There are here eight issues, but the five last
I consider as out of the case, as it does not ap-
pear to me that any of them are proved. As
to the fourth, the evidence of all the witnesses
is distinct and clear that he was not 1ntoxicated.
Smith was there, but we cannot take his evi-
dence on the subject. The presumption is,
however, that the person, to whom he read
the deeds, and with whom he discussed them,
was in a state fit to hear and converse about
them. There isno evidence of seclusion ; and
there 1s evidence, of first verbal, and then writ-
ten instructions, and 1t i1s not necessary that
the instructions should be holograph—the best
proof of instructions is the reading and discuss-
ing the deed, and we must hold, that there
were instructions unless the contrary is proved.
—The instructions for the first deed are sworn
to by Smith ; and there were written instruc-
tions for the second. There is not the least
attempt to prove fraud, and, on these points,

you are in perfect safety to find for the defen-
ders,



1822. THE JURY COURT.

There 1s some evidence as to drunkenness,
but the issues must be taken altogether. 'The
pursuer is bound to make out his case, and you
must find for the defender, unless you are satis-
fied that he was encouraged in the habit for the
purpose of acquiring an influence over him.

"~ The two first are the material issues.—If
you think he was not of a sound and disposing
mind, or that he was weak and facile, you
will find so in terms ; but if you are of the con-
trary opinion, you may find for the defenders.

In this case there is contrary swearing, and,
in such a situation, it is the duty of the Court
and Jury to reconcile such testimony if possi-
ble.—~There were thirty witnesses for the pur-
suer, some of whom knew little of him.

Those who speak to the state of his mind all
transact business with him, and such business
as requires more mind than choosing his heir.

Smith’s evidence can be taken only as to the
fact of deeds having been executed ; but he
states, that in the first the plate was included,
and that Dr Macneill made 1t be taken out,
which shows that he was attentive to the sub-
ject.

The evidence of Dr Robertson 1s most ma-
terial,—he proves that, within a month of the
date of the deeds, Dr Macneill attended, and
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gave away in marriage this young woman as his
daughter ;—the relationship is thus acknow-
ledged on a solemn occasion, and it is a rela-
tionship which, though not lawful, binds the
heart. You are to say whether there is any
thing in the pursuer’s case which shakes this.
His being in the country on business, affects
the whole case ; and he transacts in a manner
different from a facile person. Facility and in-
capacity are very different, and are attended
with very different consequences. -

His hand may have been led in signing the
first, but from what took place at signing the
second, we will presume that the first was done
in the same way ; and as to the second, there is
decisive evidence. The pursuer made Mac-
gregor a defender, who could have spoken to
this, and I am not certain that he was a neces-

sary party.

Verdict.—The Jury found ¢ For the de-
“ fenders on all the issues excepting the second,
‘“ which they find for the pursuers.”

Jeffrey, Skene, and Buchanan, for the Pursuer.
Maoancreiff, Cockburn, and Rutherford, for the Defendcrs.
(Agents, Jamcs Bridges, w. s., and Jumes Smith, w. s.)



