1822. - THE JURY COURT.

remedy In this case, and it is importantithat
this should appear in your Lordship’s notes.!?-

Lorp Cuier CommisstoNER.—The second
ground 1s law, to which you may except, and
you may consider of the other, upon which I am
ready to hear you at Chambers. :
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SUSPENsIoN of a threatened charge, upon a bill
of exchange, on the ground that the acceptor’s
name was forged. .. Lo ., oty
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¢ Whether the name of James - Lindsay,

¢ subscribed to the bill in process for the sum
«« of L. 197, dated 18th June 1815, and bear-
¢ ing to be drawn by Jabez Auld, and address-
¢ ed to James Lindsay of Hatchbank, 1s not
“ the true and genuine subscription, and pro-
“ per handwriting of the said James Lind-
¢ say?” T S R
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A finding that
a subscription
to a bill was not
the handwriting

of the party.
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A defender may
prove documents
on cross-exami-
nation, but, if
he uses them in
evidence, the
pursuer has a

reply.

An engraver ad-
mitted to prove,
that, in his opi-
nion, a name
subscribed to a
bill was not in
the same hand-
writing as other
documents
shown to him.

CASES TRIED IN July 12,

There were issues 1n similar terms as to three
other bills.

In the course of cross-examining a witness
for the pursuer, the counsel for the defenders
showed him some documents. On an objection
stated,

Lorp CHier CoMMIssSIONER.— You may ask
the witness as many questions, and show him
as many docurﬁents, as you think proper, in this
stage of the cause ; but if you read these docu-
ments, iIf you use the paper, or if it forms part
of your case, it 1s your evidence, though proved
by a witness for the pursuer.

When Mr Lizars, an engraver, was called,

J. A. Murray, for the defenders, objected.

Rutherford, for the pursuer.—This is the
common proof of forgery, first to prove the ge-
nuine handwriting of the party, and then to
prove, by persons of skill, that the forged do-
cument differs from it. The defenders had
full notice that this proof would be brought.

Lorp CHicr CommissiONER.—I think this
admissible, as comparison of handwriting is
competent. It is the common course of the
law of Scotland to admit it, and much of the



4

1822. THE JURY COURT.

objection which may belong to such evidence
is removed in this case, by direct evidence
having been given, in the first instance, by
persons acquainted with the handwriting. in
England, the distinction established 1s, that
persons of skill may be called to prove that a
writing is in a feigned hand, but it is not al-
lowed to compare it with other writings, and
state their belief as to their being written by
the same, or a different person—but in this
country it is established that this is competent

evidence.

Mr Kirkwood, another engraver, in the
course of his examination, wished to look at a
note he had made when he formerly examined
the bills.

Lorp Cuier ComMissioNER.— You may look
at the note, if 1t was made at the time, to refresh
your memory as to the opinion you then form-
ed, and then you will give your testimony, ac-
cording to your opinion.

On cross-examination, he was shown a bill.

Jeffrey, for the pursuer, objects, It was not
produced eight days ago.

J. A. Murray.—It is to try the skill of the
witness.
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A witness, to re-
fresh his memos.
ry, allowed to
look at a note
made by him.
self.

A document not
having been pro-
duced eight days
before a trial, a
party not entit-
led to show it to
a witness.
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A document be-
ing produced,
does not neces-
sarily go to the
Jury,
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Lorp Caier CoMMISSIONER.—Your exa-
mination is good, if you had put yourself in a
situation to use this document. But if I ad-
mitted this, you might produce a cart-load of
papers, which the other party had no means of
examining before the trial.

In opening the case for the defender, Mr
Murray referred to the practice in the House
of Commons.,

Lorp Cuier ComMMissIONER.—It is better
not to refer here to the practice of that House;
but if it 1s done, the practice ought to be cor-
rectly stated.

At the conclusion of the case for the defend-
ers, the hornings raised upon the bills were pro-

duced.
Jeffrey.—These are not to go to the Jury.

Lorp CHIer ComMissIONER.—It seems to
be the general opinion, that a document, by
being put in, goes of course to the Jury to
examine ; but this is a mistake ; it 1s for the
Judge to say what does or does not go to the

- “Jury.
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Rutherford opened the case, and stated,
Those who know Lindsay’s handwriting will
prove that the subscriptions are not his writ-
ing ; and engravers, by. comparison with ge-
nuine writings, will prove the same, and will
point out in what they differ. The defenders
will rest much on the pursuer having acquiesced,
when a demand was made for payment; but
that question is not here, and he did not ques-

tion them at first, from a belief that they were

part of a number of bills he had signed.
Murray.—The Bank discounted these bills
in the bona fide belief that they were genuine.
No person has been called who was acquainted
with the transaction ; and of the two who knew
Lindsay’s handwriting, one acquired his know-
ledge subsequent to the date of these bills.
Persons of skill have also a bias to discover
that a writing is in a feigned hand, and there is
much danger in allowing comparison of hand-
writing. He then stated several facts to'prove
the acquiescence of the pursuer.
Jeffrey.—The only question is, Whether this

is his handwriting? not whether he is liable to .

pay the bills. The only proof in a case of this
sort is by a person who saw him sign, or who
saw another sign, or by an inference from facts
and circumstances; and in this case, as there

',..
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is no direct evidence, the only proof is by com-
paring the writing with genuine writings, or
with the recollection of those who know his
writing.

Lorp CHIEF CoMmMMIssiIONER.—Mr Jeffrey
properly and truly says, that the only question
1s, Whether these are Lindsay’s handwriting ?
Other matter may have arisen in the course of
the trial as to his transactions relative to these
bills, but these are subjects for consideration in
the ulterior stages of this cause.

The case has been most ably conducted, and
the proof brought in the best manner, by first
calling those who knew the handwriting, and
then persons of skill ;—first laying the founda-
tion in the true evidence, and then bringing
forward the criticisms of the men of skill.
Those who speak from knowledge of the writ-
ing can alone properly speak to belef, and
that may be repelled by contrary evidence of
the same nature.

I shall not enter into the minute differences
pointed out by the engravers, but they both
swore that these subscriptions were in a feign-
ed hand. To this extent, evidence of persons
of skill is admitted in both ends of the island ;

and it is most important, as it is the foundation
11
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of what they farther state as to this not being
the writing of this person. There 1s no evi-
dence of this sort on the other side, but the
defence is rested on the transactions of this
person in reference to these bills, and you are
to take these into consideration, znd say whe-
ther they are sufficient to counteract the evi-
dence for the pursuer.

It would not be a wise exercise of discretion
in a Judge to withdraw these documents from
the Jury ; but Jurors ought, 1n all cases, to act
upon evidence, and it would be very dangerous
were the Jury to judge of whether they are
feigned or not. The purpose for which they
are introduced is, that we may have an oppor-
tunity of comparing them with the evidence,
and this applies to me as well as you, the Jury.
Were I to form my own opinion on the sub-
ject, I might think the address and the accept-
ance were different; but the witnesses say
they are written by the same person, and you
will judge of the reasons they give for saying
so. You will look at the bills, not to judge by
your skill in handwriting, but to see whether
the witnesses properly describe the dissimi-
larity, .

You have nothing to do with what may ulti-
mately become of the case, but are to judge
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BEVERIDGE whether the defender’s evidence .is sufﬁment

Scorrand  to.overturn the evidence for the pursuer ;—
.- OTHERS.

‘e~~~ to me that evidence appears not to be sufficient,
but it is entirely for your consideration.
B C oy

Verdict for the pursuer on all the issues.

Jeffrey and Rutherford, for the Pursuer.

J. Ae Murray and Wilson, Jun. for the Defenders.
* (Agents, Pat. Orr, w. s., Dav. Welsk, w. s.)
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PRESENT,

EER LORD CHIEF COMMISSIONER.

Ju1132123; BeVERIDGE v. ScoTT and OTHERS.
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. Damages for

wrengous im- AN action of damages for wrongous 1mpr1son-
prisonment, ment

. Derexce.—The diligence was regular, on a
bill accepted by the pursuer. A special defence
was but in for one defender, that he acted, in
discharge of his duty, as a messenger. And
the defence for others was, that they acted
merely as office-bearers of a Mason Lodge.

. The issues were, Whether a bill for L. 100,
&c. was accepted by the pursuer solely.in his




