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tion for the party to except now, when none
was taken at the trial. The act ties it down
to the direction given to the jury. It would
be the wildest work were we to allow an excep-
tion to be taken to the opinion of a Judge,
who takes wider ground than is necessary. *
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Jeffrey and Penny, for the Pursuers.

Moncresff, Cockburn, and Skene, for the Defender.
(Agents, John Bisset, s. s. C., and Macmillan § Grant.)
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DavibpsoN v. DuNBAR.

Ax action of damages by a tenant ejected
from a farm against his landlord for detaining
his property on the farm ; seizing and detain-
ing his horse and cart when sent to carry off

the property; and for obtaiming his incarcera-
tion as guilty of theft.

* N. B.—A bill of exceptions was tendered to the law laid
down at the trial, but the exception was disallowed, and the
law confirmed by the Second Division of the Court of Ses-
sion.—See Fac. Coll. 10th July 1827.



1826. THE JURY COURT. 41

DEerENcE.—The pursuer was legally eject-  Davipson
v

ed from his farm, and left nothing to which he ~ Dunsax.
was entitled as an outgoing tenant. The pro- ——’

ceedings against his person were taken opfima

Jide, for the purpose of checking what the de-
fender considered a theft.

Jeffrey opened the case for the pursuer,
and stated the facts, and that this was a most
oppressive case.

The first witness called for the pursuer was Ina Jyestion as
asked, on cross-examination, whether he eject- donetoa tenant

by detention of

ed the pursuer the first time he went for the his crop, &.

competent to
purpose. prove that the

Jeffrey objects, This is an attempt to load Eﬁ'éa&‘eiiiﬁéi‘f
a civil case with prejudice from the violence of ™" electhim:
the pursuer. This is irrelevant to the ques- -
tion at issue. .
<. Moncreiff.—I am not bound to state how it
is material ; and the objection to this is a ‘good
commentary on the opening as to the ejection.
‘Lorp: CHIEF CoMMISSIONER.=It 1s Impos-
sible for the Court to stop this. If the issue
had been confined to the detention of the pro-
perty, it might.be irrelevant;- but here there
are six 1ssues, and the pursuer must be open to

examination on every part of the case.
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Moncreiff, for the defender.—1I admit that
illegal proceedings by the pursuer will not jus-
tify them on the part of the defender; but if
the proceedings by the pursuer are the founda-
tion of those by the defender, and were laid as
a ground for seeking revenge, the case 1s diffe-
rent. For part of the property claimed we
are now ready to account ; but this 1s not the
proper form of action, and the pursuer had no
right to take it by force. With regard to the
apprehension of the pursuer the application
was regular, and the statements true. There
is much doubt whether this was theft or tres.
pass, and it is not said to have been done mali-

ciously.

Lorp Cuier CommissionER.—This case is
so much branched that it is like six causes on
different grounds of action. The value of the
articles under the first issue appears to me to

" be proved, and to be moderate ; but the ques-

tion here turns on whether they were illegally
detained ? Both landlord and tenant were
guilty of irregularity, and there was no act on
the part of the landiord taking away the pro-
perty, which prima facie belonged to the te-
nant ; and 1t would certainly have been better
if he had handed the things over to the pur-

3
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suer. Though from the circumstances the
pursuer would not be entitled to the value of
his labour in making the peat, yet if the de-
fender used them, and if the mill-wheel was
advantageous for the farm, he is bound to pay
something., The only clear evidence in the
case is with respect to the horse and cart, and
no evidence has been brought to shake that for
the pursuer.

The fifth and sixth issues are two separate
causes. On the application to have the pursu-
er apprehended on a false accusation, you will
take into consideration that the pursuer was
determined to do things with violence. It 1s
not stated that the application was malicious,
but 1t 1s stated as false, and 1t seems to have
been made without probable cause ; but as there
were irregularities on both sides 1t is not a case
for high damages.

On the other, were I a juryman I would .

give very small or no damages.

Pyper.—There is a mistake as to dates ; and
as to the ejection, if the goods were legally ejec-
ted, the pursuer was bound to come to take

them, and the defender bound to allow him to
do so.

Lorp CHiEr COMMISSIONER—I must in-
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BritroN  terfere, as you are not entitled to reply on the
Laxc. Court. If I make an error in the view of the
="~ case, it is merely submitted to the sense of the
jury, and they will set it right. If there is an

error 1n law, then a bill of exceptions may be

tendered, of if any mistake in fact, I am ready

to correct it.

(To the Jury.)—The adv1ce I gave you was

on the view in which the case struck my mind,

but it is subject to be corrected by you, should

you think me mistaken.

Verdict—For the pursuer on the 1st, 3d,
and 5th issues, with damages on each. For

the defender on the 2d, 4th, and 6th issues.

L.
Jeffrey and Pyper, for the Pursuer.

Moncreiff and Maitland, for the Defender.
(Agents, J. G. Barr, s. 8.C., and 4. W. Goldie, w.s.)
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1826. BriTToN v. LLANG.
March 21.

jury done toa 10 absence in the Court of Session for the sum
dam dike. of L.159, 8s. 9d. as damage said to be done to



