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A jury discharg-
cd of consent,
and a question
of law as to the
liability of Ma-
gistrates, &c. in
damages, re-
served for the
Court.
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GILASGOW.
PRESENT,

THE LORD CHIEF COMMISSIONER.

PoLrock v. BEGe, &c.

T'his was an action of damages for wrongous
imprisonment against two Justices of Peace,
and the Minister and Session-Clerk of the parish
of New Monkland, upon whose application the
warrant was granted.

DEerENCE for the Justices.—The same acts are
charged against them in another action.* They
are protected by 43 Geo. III. c. 141.

For the Minister and Session-Clerk.—"The
application was legal, or at least it was made
bona fide, and was sanctioned by universal
practice, and by authority.

ISSUES.
‘““ It being admitted that the defenders,

* The issues in that case related to a warrant granted and

executed at a subsequent period.
4
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“ Doctor Clark, and Doctor Tennent, were PoLrocCK
“ Justices of the Peace for the county of Broc, &c.
¢ Lanark, during the year 1825 ; and thatthe 7
‘“ defender, Doctor James Begg, was Minister
““ and Moderator of the Kirk-Session of the
¢ parish of New Monkland, during the said
“ year ; and that the defender, Hugh Watt,
‘“ was Session-Clerk of the said parish, during
‘ the said year ;
¢¢ Whether, at Airdrie, on or about the 20th
‘“ day of November 1825, the defenders, Doc-
‘“ tor Begg and Hugh Watt, or either of them,
‘“ did wrongfully apprehend the pursuer, or
‘“ wrongfully cause the pursuer to be appre-
‘“ hended, by virtue of a warrant granted by
¢ the defenders, Doctor Clark and Doctor
‘““ Tennent, to the injury and damage of the
‘“ pursuer ?
‘“ Whether, on or about the said 20th day of
¢ November 1825, the defenders, Doctor
¢ Clark and Doctor Tennent, or either of
¢“ them, did wrongfully grant the said warrant,
 or did wrongfully apprehend the pursuer, or
‘“ wrongfully cause him to be apprehended, by
‘ virtue of the said warrant, to the mmjury and
¢« damage of the pursuer ? Or
< Whether, at the time and place afore-
«¢ said, the said Doctor Clark and Doctor Ten-



22

PoLLocCck
v.
BEecae, &c.

N <y’

Tait, Just. of
Pcacc, ] 77, 272’
278, and 279.

CASES TRIED IN Nov. 7,

‘““ nent acted in the lawful execution of their
‘““ duty as Magistrates ? |

‘““ Whether, at the time and place aforesaid,
‘“ the said Doctor Begg acted in the lawful
‘“ execution of his duty as Minister and Mode-
‘“ rator of the Kirk-Session of the said parish,
‘“ and the defender, Hugh Watt, in the lawful
‘“ execution of his duty as Session-Clerk of the
‘¢ said parish ?”

Jeffrey, tor the pursuer.—This is an action
for ‘an incompetent, illegal, and unconstitu-
tional infringement of the liberty of the subject.
This was not a proceeding against the pursuer
for aliment of a bastard child, in which the
Justices might have jurisdiction arising out
of their criminal jurisdiction in cases of fornica-
tion, but 1t was an application to apprehend the
pursuer for payment of a civil debt, which is
illegal and oppressive, and clearly renders the
defenders liable in damages, as there was not
even a debt constituted.

Lorp Caier CommissioNErR.—The only
way to dispose of this point would be to bring .
the case before the jury, and after hearing the
other party, I shall give my direction, which
you have the means of bringing under review.
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This was not. discussed at any previous stage of
the case, and seems an application by you not
to be non-suited.

Jeffrey.—The only authority 1 know on the
other side is a dictum of Mr Hutchison, which
is contradicted by subsequent cases mentioned
by Mr Tait. The case of DBisset may be said
to be purely civil ; but in the case of Smith
a charge of crime was the foundation of the
claim,

These all show that it is illegal to violate the
liberty of the subject, except in a case med:-
tatione jfuge, which is an exception from the
general rule, and no analogy can be drawn
from it.

The Act 43 Geo. III c. 141, only applies
to justices in their execution of a statute, and
all the cases are subsequent to that statute, and
where, as in this case, they act without jurisdic-
tion, it does not apply.

Moncreiff, D. I. for the defenders.—This
act of the defenders was once charged as mali-
cious, but as that is now dropped you will give
them credit for good intention while acting 1in
their official situation. The offence with which
the pursuer was charged, was that of abandon-
ing his child and absconding.—In these cir-
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cumstances, one of the justices orders him to
be detained, that he might have another justice
present, and the ultimate order was to find se-
curity to appear within six months 1n an action.

The pursuer does not come with clean hands,
and he makes his claim against those who are
acting gratuitously. He was liable to be taken
as a vagabond, and justices have power to 1m-
prison to enforce security. Mr Hutchison,
whose work was revised by Sir Ilay Campbell,
sanctions this, and Mr Tait only doubts whe-
ther it is correct, but admnits that the practice
1s as stated by Mr Hutchison, and that part of
the statute applies to Scotland. It is hard 1f
justices are excluded from the benefit of the
statute. The case of Bisset has been shaken,
and 1s stated to have been misunderstood. If
the doctrine of the pursuer is correct, it must
apply to the case of master and servant, which
is purely civil, and yet justices have jurisdiction
n 1t.

Reference might also be made to the stat.
1672, 1579, and various others as to the poor
laws.

It 1s said the application was for payment,
and that the justices only order security ; but if
the greater was within their power the lesser is

included in it. Walker’s is another case of civil
jurisdiction.



1828. THE JURY COURT.

Though malice may not be necessary in the
1ssue, yet on the facts of the case you must be
satisfied that it is proved before damages can
be given, and in the present instance, as the
defenders were called on to act in discharge of
a duty, though there may be error, still there
may be no damage.

Jeffrey, in reply, This was not a criminal
proceeding, which is an answer to most of what
has been urged.—'This too was an application
for imprisonment in initialibus. M*Lellan’s
was a case for punishment under a statute, and
Anderson’s a case of an order not prayed for.

Lorp Cuier CommissioNeR.— This is one
of the most severe and trying situations in
which a judge can be placed, and it does seem
to me that it will prove an interruption to jus-
tice, unless some means are devised by which
the opinion of the Court can be taken upon
points of this sort. In the situation in which
I am now placed, I am called on to make up
my mind on lengthened zrguments in which
reference has been made to numerous autho-
rities and cases. I mention this not from a
wish to shrink from any duty T have to dis-
charge, but as a reason for the view I take of
the case ; and I lay it before you that you may
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assess damages if you think they ought to be
given.

The evidence here i1s such that there is no
doubt that this person was the father of the
child—that he was skulking—that when disco-
vered and taken up he was violent, and threat-
ened to strike the messenger, who was bound
to execute the warrant. - In these circum-
stances, and without the knowledge of any of
the defenders, he i1s handcuffed to an officer
to prevent his escape, or a repetition of the vio-
lence. Was not this necessary from the con-
duct of the pursuer ; and even if it was not, can
you hold three of the defenders liable for what
was done without their knowledge ?

Even if I lay it down that the apprehension
was lawful, those who were guilty of excess
may be liable. The situation in which the
messenger puts him amounts to imprisonment,
but it 1s a very serious subject of consideration
if even, Dr Clark, who granted the warrant, is
liable for what he did not see or directly war-
rant. The pursuer is brought before the jus-
tice, and is not unleniently dealt with, and he
brings this action with all the circumstances
about him, of being the father of the child,
having deserted it and left the parish, of being
violent when taken, &c. He ought to come
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with clean hands ; and as to three of the de-
fenders, they appear to me out of the case, as
nothing has been proved against them. As to
the minister and treasurer, the law laid down
does not apply, as the evidence does not touch
them ; and the same may be said of one of the
justices.

The question of malice was discussed before
the case came to trial ; and I wish this question
of the illegality of the warrant had also been
brought into view, as I should then have had
time to examine the point. I think the par-
ties should agree to withdraw the case now,
that the law, which i1s not of common occur-
rence, may be considered and decided in the
Court of Session.

If the parties will not consent to withdraw
the case, 1 have no power to nonsuit and let
the party try it again. 'The only remedy 1is
by a verdict. But the most convenient way
would be to withdraw a juror, and consent to
bring the question before the Court of Session.

A minute was accordingly given in, consent-
ing that the jury should be discharged, and
that the other case against the justices should
also be treated in the same manner.

The cases were brought before the Court on

27

PorLock
V.
Bege, &e. .

. ray’



28

MiLLAR
v.

MARSHALL.
T\

1828.
Nov. 8.

<’

A declarator to
have it found
that a calico
printing manu-
factory was a
nuisance.

Nov. 12, 18:9.

CASES TRIED IN Nov. 8.

the 20th November, on a motion to retrans-
mit them to the Court of Session ; and on the
27th his Lordship said, It appears to the
Court that these cases fall under the provision
of the statute, as to the remit of untried cases,
and they are sent to the Court of Session that
the liability of Magistrates in such circumstan-
ces might be ascertamed. *

Jeffrey and Donaldson, for the Pursuer.

Moncreiffy D. F., Forsyth, and Hoster, for the Defenders.
(Agents, Wm, Wotherspoon, s. s. C.—Wm. Waddell, w. s.)

GLASGOW,
PRESENT,

THE LORD CHIEF COMMISIONER.

MiLLAR v. MARSHALL.

A x action of declarator for the purpose of stop-
ping a manufactory for printing calico as a nui-
sance.

DEerence.—A denial that any thing render-
ing it a nuisance 1ssued from the work, or that it
was the cause of the pollution of the stream ; and

that it had been acquiesced in for thirty years.
o de flea ;’mﬁ/—l/(’;
* The Court held the proceedings illegal and irregular, and

again remitted the case to the Jury Court.



