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REASONS

Background to Appeal

1. This appeal is against a decision of the Information Commissioner (the “Commissioner”)
dated 11 July 2024 (1C-295360-G0T7, the “Decision Notice”). The appeal relates to the application
of the Freedom of Information Act 2000 (“FOIA”). It concerns information about diversity data for
all applicants to three funding programmes and for employment requested from the British Film
Institute (“BFI”).

2. The parties opted for paper determination of the appeal. The Tribunal is satisfied that it can

properly determine the issues without a hearing within rule 32(1)(b) of The Tribunal Procedure
(First-tier Tribunal) (General Regulatory Chamber) Rules 2009 (as amended).

© CROWN COPYRIGHT 2024



3. On 19 January 2024, the Appellant wrote to BFI and requested the following information (the
“Request”):

“Please send to me the diversity data for all the applicants, for all that which is listed on the
below webpage. Please use the same headings and categories the webpage uses. Please
list by year and use numerical percentages, but input into an excel or .csv spreadsheet.”

This referred to BFI’s diversity and inclusion page on its website. This page links to diversity and
inclusion data for employment for 2018 to 2023, which relates to the people they actually employ.
The page also links to diversity and inclusion data for three types of funding from 2018 onwards,
relating to successful applicants for each type of funding. The page does not provide data for all
applicants (which is what the Appellant has asked for).

4, BFI responded on 16 February 2024. The response provided some data on applicants for
funding, but explained that the full information requested could not be provided as it would exceed
the cost limit in section 12(1) FOIA. They explained that equality monitoring forms are kept
separate from actual applications, and so would need to be collated with each application. The
response did not specifically address the employment data.

5.  The Appellant requested an internal review. BFI maintained that they could not provide the
information due to cost, confirmed that a manual process of matching diversity monitoring data with
applications would be needed, and provided an explanation of how long it would take to provide
the information for a small sample of 210 applications.

6. The Appellant complained to the Commissioner on 16 March 2024. The Commissioner
decided that the cost of compliance would exceed the limit for information about the funding
applications, based on the information provided by BFI about how it would need to do the exercise.
The Decision Notice did not address the employment data.

The Appeal and Responses
7. The Appellant appealed on 12 July 2024. His grounds of appeal raise four main points:

a. BFI could respond to the Request without needing to match the diversity data on
monitoring forms against actual applicants — they would just need to collate the
diversity forms themselves by fund and year.

b. The webpage includes employment data and this has been ignored in the response.

C. BFI have referred to monitoring “reach”, in which case why do they not already have
these figures?

d. If BFI only know the diversity profile of applicants once they are successful, how do
they work to the diversity targets they mention?

8. The Commissioner's response maintains that the Decision Notice was correct. The
Commissioner says that he asked for some additional information from BFI during the appeal
process, and submits that the Appellant’s proposed method to correlate the data would not yield
the specific information that has been requested. The Commissioner agrees that the request for
employment data had been overlooked, but says this would simply increase the cost.

9. The Appellant submitted a reply which maintains that it is not necessary for BFI to match
equality monitoring forms with the actual applications in order to provide a response.



10. BFI was ordered to provide information and a witness statement by Directions of Judge
Buckley on 16 September 2024. BFI’s written submissions and evidence are discussed below.

Applicable law
11.  The relevant provisions of FOIA are as follows.

1 General right of access to information held by public authorities.

(1) Any person making a request for information to a public authority is entitled—

(a) to be informed in writing by the public authority whether it holds information of the
description specified in the request, and

(b) ifthat is the case, to have that information communicated to him.

2 Effect of the exemptions in Part II.

(2) In respect of any information which is exempt information by virtue of any provision of

Part Il, section 1(1)(b) does not apply if or to the extent that—

(@) the information is exempt information by virtue of a provision conferring absolute
exemption, or

(b) in all the circumstances of the case, the public interest in maintaining the exemption
outweighs the public interest in disclosing the information.

12 Exemption where cost of compliance exceeds appropriate limit.

(1)  Section 1(1) does not oblige a public authority to comply with a request for information
if the authority estimates that the cost of complying with the request would exceed the
appropriate limit.

58 Determination of appeals

(1) If on an appeal under section 57 the Tribunal considers—

(@) that the notice against which the appeal is brought is not in accordance with the law, or

(b) to the extent that the notice involved an exercise of discretion by the Commissioner,
that he ought to have exercised his discretion differently,

the Tribunal shall allow the appeal or substitute such other notice as could have been served

by the Commissioner; and in any other case the Tribunal shall dismiss the appeal.

(2) On such an appeal, the Tribunal may review any finding of fact on which the notice in

question was based.

12.  The “appropriate limit” under section 12(1) is £600 for central government and £450 for any
other public authority (regulations 3(2) and 3(3) of the Freedom of Information and Data Protection
(Appropriate Limits and Fees) Regulations 2004).

13. Costs are estimated at a rate of £25 per person per hour (Regulation 4(4)). This means that
the limit for a public authority (which is not central government) is exceeded after 18 hours of work.
The costs which a public authority can take into account are set out in Regulation 4(3) as follows:
(a) determining whether it holds the information; (b) locating the information, or a document which
may contain the information; (c) retrieving the information, or a document which may contain the
information; and (d) extracting the information from a document containing it. Requests from the
same person can be aggregated for the purposes of assessing costs if they relate to the same or
similar information and are received within 60 consecutive working days (Regulation 5).



14. A public authority does not have to provide a precise calculation of the cost of complying with
a request, only an estimate is required. However, it must be a reasonable estimate. Mclnerney v
Information Commissioner and the Department for Education [2015] UKUT 0047 (AAC) para
40 states, “[s12(1)]...depends on an estimate and...the issue for the Commissioner is whether the
estimate is reasonable. If the public authority relies on the section before the Tribunal it will take
the same approach as the Commissioner would.” As stated by the Upper Tribunal in Kirkham v
Information Commissioner [2018] UKUT 126 (AAC), paragraph 24, “An estimate involves the
application of a method to give an indication of a result. In the case of FOIA, the result is whether
the cost of compliance would exceed the appropriate limit (regulation 4(1)). It follows that the
method employed must be capable of producing a result with the precision required by the
legislation in the circumstances of the case. The issue is whether or not the appropriate limit would
be reached. The estimate need only be made with that level of precision. If it appears from a quick
calculation that the result will be clearly above or below the limit, the public authority need not go
further to show exactly how far above or below the threshold the case falls.”

15. The appropriate limit is assessed on the basis of the information storage and retrieval
systems that a public authority actually has - not the ideal systems, or the systems that an
appellant thinks a public authority ought to have (Commissioner of Police for the Metropolis v
Information Commissioner and Mackenzie [2014] UKUT 0479 (AAC)).

Issues and evidence

16. The issue is whether the cost of complying with the Request would exceed the limit of 18
hours of work, meaning that BFI can rely on the exemption in section 12(1) FOIA.

17. By way of evidence and submissions we had the following, all of which we have taken into
account in making our decision:
a.  An agreed bundle of open documents.
b.  Written submissions from BF| dated 14 October 2024 and some example monitoring
forms.
C. A witness statement from Stephanie Franklin-Burns, Operations Manager in the
Operations, Partnerships and Projects team at BFI.

Witness Evidence
18. The witness statement from Ms Franklin-Burns covers the following key points:

a. She is the Operations Manager and solely responsible for providing certain reporting
on BFI awards. She is the main point of contact for all equality monitoring forms
(EMFs) that are used to collect sensitive personal data.

b. EMFs are held in two locations — Blackbaud Grantmaking (BBGM) and JotForm.
BBGM was used to collect EMFs from 2017. It is not possible to filter all EMFs by the
fund their associated project was submitted to because the form did not initially collect
this information. Later BBGM EMFs are grouped by fund or strand. JotForm EMFs
have been used since a funds relaunch in 2023/24, they are grouped by fund and so
more easily filtered.



C. Even where EMFs are grouped by fund, it is not possible to confidently group
submissions by year. Project teams can change resulting in a new EMF which is
relevant to a previous year, but redundant EMFs are not removed and they do not have
the resources to maintain thousands of forms in this way. Project teams also often
submit EMFs days or weeks after the main application, which can cause them to fall
into a different year. EMFs can be grouped by year, but there is no confident way to
determine the data is accurate.

d.  Asrequested in the Tribunal’'s directions, she also explains the steps to match an EMF
to a successful application and produce statistics on these applications. There is no
digital connection point between the application and its associated EMF. The process
is done via a combination of matching up the name of the project, the organisation
name (or name of lead contact/producer), the date the EMF was submitted and the
fund that it was submitted under. A visual check is needed to ensure the correct form is
being used. The content needs to be verified and standardised, as not every
submission may use the same terminology. There are also differences between BBGM
and JotForm exports which require manual checking to ensure the same data sits in
the same excel columns. Each column of data reported against must be tallied and
manually verified within an excel spreadsheet that collates the EMF submission
answers together. A further table is created from this tallied data which also must be
verified (to check formulas are working). The statement provides time estimates which
give a total of 7 to 8 hours of work for around 200 projects.

Discussion and Conclusions

14. In accordance with section 58 of FOIA, our role is to consider whether the Commissioner’s
Decision Notice was in accordance with the law. As set out in section 58(2), we may review any
finding of fact on which the Decision Notice was based. This means that we can review all of the
evidence provided to us and make our own decision.

15.  We start with the data relating to funding. The Appellant’s main argument is that a matching
exercise is not necessary. He says that BFI could simply collate the information he has requested
from the diversity forms.

16. We have considered the information provided in the witness statement and written
submissions from BFI. For the time period requested by the Appellant, it seems that EMFs were
held in BBGM (as JotForm was not used until 2023/4). The earlier EMFs in BBGM did not specify
the fund at all. Even where they did specify the fund, they might be duplicates or relate to a
different year due to the way they were provided to and completed by the applicants. BFI's
submissions explain that applicants generally do not fill in the EMF until they have submitted the
main application, often there are delays as up to six individuals may be attached to a project, and
the process is repeated if team members change. The witness evidence explains further why there
may be duplicate forms which are not removed from the system, and why EMFs may be provided
in a different year from the application.

17. We are satisfied from the evidence and submissions provided to us by BFI that it is not
possible to produce accurate data for all applicants through an automated process, and manual
checks are necessary. It is also not possible to collate this data from the EMFs without matching
them to the actual applications, which are held separately and not linked — not least because some
of the EMFs held in BBGM do not even name the relevant project. The Appellant has argued that



the information he has requested could be provided by looking at the content of each EMF, its
name and where it is stored. However, we find that this is not possible because of the way in which
the information is collected and stored.

18. We have considered the information in the witness statement about the steps involved in
matching EMFs with successful applications and producing statistics on these successful
applications. We accept that these are the steps that Ms Franklin-Burns would have followed to
produce the statistics that are shown on BFI’s website, relating to successful applications only. We
also accept that the total of 7 to 8 hours for around 200 applications is a reasonable estimate,
based on her explanations. There are a number of stages to the manual checks, but these are
necessary to ensure that the data is accurate. This may seem unnecessarily time consuming to the
Appellant, but public authorities are required to provide accurate information in response to a FOIA
request, and this is what is needed to ensure accuracy. The Appellant may feel that BFI should
have had a more efficient system than BBGM, but the costs calculation is based on the systems
that the public authority actually has.

19. We find that the same steps would have been needed to produce the information requested
by the Appellant for all applications (whether successful or not) broken down over a number of
years. We accept that this would involve thousands of applications. Based on the 7 to 8 hours of
work for 200 applications, it is clear that the costs limit of 18 hours of work would be exceeded.

20. Turning to the employment data, the Appellant also requested the same information about all
applicants for the employment data that is shown on the BFI website. He is correct that this was
not dealt with in BFI's response or in the Decision Notice. It is part of the Request, and should have
been dealt with. We can address this issue in our decision.

21. The BFI's website gives diversity statistics for actual employees only. BFI's written
submissions confirm that they do not have any further statistics on BFI employees. It is therefore
unclear whether they even hold the requested information about unsuccessful applicants. In any
case, we have found that the costs limit would already be exceeded in relation to the information
about funding. Collation of further information about applicants for employment would only add to
the costs burden.

22. We have also considered the other points of appeal. The Appellant has questioned why BFI
do not already have the requested information about applicants for funding if they monitor “reach”.
BFI's written submissions state, “We do not monitor reach at the application stage only of
successful applicants”. Based on this confirmation, we accept that BFI do not produce equality
monitoring statistics relating to unsuccessful applicants. The Appellant also asks how BFI works to
the diversity targets they mention if they only know the diversity profile of applicants once they are
successful. BFI's written submissions state, “Inclusion targets relate to successful applicants only”.
Again, we accept that this means BFI do not produce equality monitoring statistics relating to
unsuccessful applicants. The Appellant might feel that BFI should be producing these statistics in
order to monitor reach and targets, but that is not relevant to the issues the Tribunal has to decide.
We are satisfied that BFI does not already hold the information sought by the Appellant.

23. In his reply to the Commissioner’s response, the Appellant suggests a “way forward”. He
says that BFI has already provided correct applicant figures by fund and year, and could do the
same exercise for employment figures. He could then be sent the equality monitoring forms and
create a spreadsheet himself. This is not an option that the Tribunal can consider ordering, as it
would be a new request for information.



24. We therefore find that the cost of complying with the Request would exceed the limit of 18
hours of work, meaning that BFI can rely on the exemption in section 12(1) FOIA. We dismiss the
appeal.

Signed Judge Hazel Oliver Date: 17 February 2025
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