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Decisions of the tribunal

(1)

(2)

3

The tribunal determines that the sum of £218.75 is not
payable by the Applicant in respect of the service charges for
the year 2016.

The tribunal makes an order under section 20C of the
Landlord and Tenant Act 1985 so that none of the landlord’s
costs of the tribunal proceedings may be passed to the
lessees through any service charge.

The tribunal determines that the Respondent shall pay the
Applicant £300 within 28 days of this Decision, in respect of
the reimbursement of the tribunal fees paid by the
Applicant.

The application

The Applicant seeks a determination pursuant to s.27A of the Landlord
and Tenant Act 1985 (“the 1985 Act”) and paragraphs 5 and 5(A) of
Schedule 11 to the Commonhold and Leasehold Reform Act 2002 (“the
2002 Act”) as to the amount of service charges and administration
charges payable by the Applicant in respect of the service charge year
2016/17.

2. The relevant legal provisions are set out in the Appendix to this
decision.

The hearing

3. The Applicant appeared in person. The Respondent did not attend but

had written to the Tribunal by letter dated 18th December 2017, That
letter said, in part as follows:

“We apologise for the delay in responding to the application and the
tribunal, but we were mistakenly under the impression that we were
awaiting mediation details before the matter proceeded.

It is our clients position that they will be crediting back to the
applicant the disputed sum of £218.76 along with any administration
costs that have been charged in respect of this amount.

The letter goes on to confirm that the Respondent is proposing to
dispose of the freehold at auction and indicating that having conceded
the claim by the Applicant they will not be attending the hearing
scheduled for today, 20th December 2017. Mention is made of a dispute
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in respect of the budget for 2017/18 but that was not a matter Dr
Lusher pursued before us.

The background

4.

The property which is the subject of this application is an upper ground
floor flat in an end of terraced property now comprising four flats, a flat
having been created in the basement in circa 2006. It is this basement
flat which causes Dr Lusher concerns

The Applicant holds a long lease of the property which requires the
landlord to provide services and the tenant to contribute towards their
costs by way of a variable service charge, determined by reference to the
rateable value of the property. The specific provisions of the lease and
will be referred to below, where appropriate.

The issues

6.

At the start of the hearing Dr Lusher identified the relevant issues for
determination as follows:

(i) The payability and/or reasonableness of service charges in
respect of certain works to the basement, in the sum of £218.76,
which included administration charges. It appears that these
may have been preparatory works, the concern being that this
could result in far more extensive works being undertaken in the
future. There is however, no indication of what those works
might be, when they may arise and what any cost might be.

(i)  Whether we could make a finding prohibiting the present, and
any future landlord, from recovering as a service charge, any
costs associated with the basement arising from what was said
to be defective construction.

In respect of 6(i) we find that the sum of £218.76 is not payable by
reason of the Respondent conceding this to be the case in its letter of
18th December 2017 referred to above

In respect of 6(ii) we cannot make any finding at this time. Should a
claim for a contribution towards works to the basement be made in the
future Dr Lusher will be entitled to oppose such claims as he did in
these proceedings, where such opposition has been accepted by the
Respondent.




Application under s.20C and refund of fees

9. At the end of the hearing, the Applicant made an application for a
refund of the fees that he had paid in respect of the application/
hearing!. Having heard the submissions from Dr Lusher and taking
into account the determinations above, the tribunal orders the
Respondent to refund any fees paid by the Applicant within 28 days of
the date of this decision. As a matter of comment our decision to make
this order is based on the letter sent by the Tribunal dated 2nd
November 2017 confirming that Dr Lusher had declined mediation and
a letter also sent by the Tribunal dated 15t December 2017 concerning
the Respondent’s failure to comply with directions dated 25t October
2017.

10. In the application form the Applicant applied for an order under
section 20C of the 1985 Act. Taking into account the determinations
above, the tribunal determines that it is just and equitable in the
circumstances for an order to be made under section 20C of the 1985
Act, so that the Respondent may not pass any of its costs incurred in
connection with the proceedings before the tribunal through the service
charge.

Awndrew Dutton

Name: Tribunal Judge Dutton Date: 20'% December 2017

Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property
Chamber) Rules 2013, the tribunal is required to notify the parties about any
right of appeal they may have.

If a party wishes to appeal this decision to the Upper Tribunal (Lands
Chamber), then a written application for permission must be made to the
First-tier Tribunal at the regional office which has been dealing with the case.

The application for permission to appeal must arrive at the regional office
within 28 days after the tribunal sends written reasons for the decision to the
person making the application.

If the application is not made within the 28 day time limit, such application
must include a request for an extension of time and the reason for not
complying with the 28 day time limit; the tribunal will then look at such

! The Tribunal Procedure (First-tier Tribunal) (Property Chamber) Rules 2013 SI 2013 No
1169




reason(s) and decide whether to allow the application for permission to appeal
to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the
tribunal to which it relates (i.e. give the date, the property and the case
number), state the grounds of appeal and state the result the party making the
application is seeking.

If the tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber).
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Appendix of relevant legislation

Landlord and Tenant Act 1985 (as amended)

Section 18

ey

(2)

(3)

In the following provisions of this Act "service charge" means an
amount payable by a tenant of a dwelling as part of or in addition to
the rent -

(a)  which is payable, directly or indirectly, for services, repairs,
maintenance, improvements or insurance or the landlord's
costs of management, and

(b)  the whole or part of which varies or may vary according to
the relevant costs.

The relevant costs are the costs or estimated costs incurred or to be
incurred by or on behalf of the landlord, or a superior landlord, in
connection with the matters for which the service charge is payable.

For this purpose -

(a)  "costs" includes overheads, and ,

(b)  costs are relevant costs in relation to a service charge
whether they are incurred, or to be incurred, in the period
for which the service charge is payable or in an earlier or
later period.

Section 19

(1)

(2)

Relevant costs shall be taken into account in determining the

amount of a service charge payable for a period -

(a)  only tothe extent that they are reasonably incurred, and

(b)  where they are incurred on the provisions of services or the
carrying out of works, only if the services or works are of a
reasonable standard;

and the amount payable shall be limited accordingly.

Where a service charge is payable before the relevant costs are
incurred, no greater amount than is reasonable is so payable, and
after the relevant costs have been incurred any necessary
adjustment shall be made by repayment, reduction or subsequent
charges or otherwise.

Section 27A

(1) Anapplication may be made to the appropriate tribunal for a

determination whether a service charge is payable and, if it is, as to

(a)  the person by whom it is payable,
(b)  the person to whom it is payable,
(¢)  the amount which is payable,
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(d)
(e)

the date at or by which it is payable, and
the manner in which it is payable.

(2) Subsection (1) applies whether or not any payment has been made.

(3) An application may also be made to the appropriate tribunal for a
determination whether, if costs were incurred for services, repairs,
maintenance, improvements, insurance or management of any
specified description, a service charge would be payable for the
costs and, if it would, as to -

(a)
(b)
(c)
(d)
(e)

the person by whom it would be payable,

the person to whom it would be payable,

the amount which would be payable,

the date at or by which it would be payable, and
the manner in which it would be payable.

(4) No application under subsection (1) or (3) may be made in respect
of a matter which -

(a)
(b)

(c)
d

has been agreed or admitted by the tenant,

has been, or is to be, referred to arbitration pursuant to a
post-dispute arbitration agreement to which the tenant is a
party,

has been the subject of determination by a court, or

has been the subject of determination by an arbitral tribunal
pursuant to a post-dispute arbitration agreement.

(5) But the tenant is not to be taken to have agreed or admitted any
matter by reason only of having made any payment.

Section 20C

(1) Atenant may make an application for an order that all or any of the
costs incurred, or to be incurred, by the landlord in connection with
proceedings before a court, residential property tribunal or the
Upper Tribunal, or in connection with arbitration proceedings, are
not to be regarded as relevant costs to be taken into account in
determining the amount of any service charge payable by the tenant
or any other person or persons specified in the application.

(2} The application shall be made—

(a)

(aa)
(b)

in the case of court proceedings, to the court before which
the proceedings are taking place or, if the application is
made after the proceedings are concluded, to a county court;
in the case of proceedings before a residential property
tribunal, to that tribunal;

in the case of proceedings before a residential property -
tribunal, to the tribunal before which the proceedings are
taking place or, if the application is made after the
proceedings are concluded, to any residential property
tribunal;




(3)

(c)  inthe case of proceedings before the Upper Tribunal, to the
tribunal;

(d) inthe case of arbitration proceedings, to the arbitral tribunal
or, if the application is made after the proceedings are
concluded, to a county court.

The court or tribunal to which the application is made may make
such order on the application as it considers just and equitable in
the circumstances.

Commonhold and Leasehold Reform Act 2002

Schedule 11, paragraph 1

(1)

(2)

3)

(4)

In this Part of this Schedule “administration charge” means an
amount payable by a tenant of a dwelling as part of or in addition to
the rent which is payable, directly or indirectly—

(a) fororin connection with the grant of approvals under his
lease, or applications for such approvals,

(b) fororin connection with the provision of information or
documents by or on behalf of the landlord or a person who is
party to his lease otherwise than as landlord or tenant,

(c) inrespect of a failure by the tenant to make a payment by the
due date to the landlord or a person who is party to his lease
otherwise than as landlord or tenant, or

(d)  in connection with a breach (or alleged breach) of a covenant
or condition in his lease.

But an amount payable by the tenant of a dwelling the rent of which
is registered under Part 4 of the Rent Act 19777 (¢. 42) is not an
administration charge, unless the amount registered is entered as a
variable amount in pursuance of section 71(4) of that Act.

In this Part of this Schedule “variable administration charge”

means an administration charge payable by a tenant which is

neither—

(a)  specified in his lease, nor

(b)  calculated in accordance with a formula specified in his
lease.

An order amending sub-paragraph (1) may be made by the
appropriate national authority.

Schedule 11, paragraph 2

A variable administration charge is payable only to the extent that the
amount of the charge is reasonable.

Schedule 11, paragraph 5




(1)

(2)

(3)

(4)

(5)

(6)

An application may be made to the appropriate tribunal for a
determination whether an administration charge is payable and, it
it is, as to—

(a)  the person by whom it is payable,

(b)  the person to whom it is payable,

(¢)  the amount which is payable,

(d) thedate at or by which it is payable, and

(e)  the manner in which it is payable.

Sub-paragraph (1) applies whether or not any payment has been
made,

The jurisdiction conferred on the appropriate tribunal in respect of
any matter by virtue of sub-paragraph (1) is in addition to any
jurisdiction of a court in respect of the matter.

No application under sub-paragraph (1) may be made in respect of

a matter which—

(a)  has been agreed or admitted by the tenant,

(b)  has been, or is to be, referred to arbitration pursuant to a
post-dispute arbitration agreement to which the tenant is a
party,

(¢} has been the subject of determination by a court, or

(d) hasbeen the subject of determination by an arbitral tribunal
pursuant to a post-dispute arbitration agreement.

But the tenant is not to be taken to have agreed or admitted any
matter by reason only of having made any payment.

An agreement by the tenant of a dwelling (other than a post-dispute
arbitration agreement) is void in so far as it purports to provide for
a determination—

(a)  inaparticular manner, or

(b)  on particular evidence,

of any question which may be the subject matter of an application
under sub-paragraph (1).
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