
8 CASE# ON APPEAL PROM SCOTLAND.

Cafes 3*
and 4 FIRST APFEAL.

appellant;Foun«‘n* Sir Alexander Brand. Knight,«♦ ] fotn ®
Sj0vl *7°3» George Mackenzie, • • . - Refpondent.

From a Decree of the Commilfioners of Treafury and Exchequer.
%%d Feb 
1709#

S E C O N D  A P P E A L .

Sir Alexander Brand, Knight, - • Appellant \
Sir Thomas Kennedy, Sir W m . Binning, and

W m . Baird, Gentlemen, - - RefpondsnU*
From Interlocutors of the Court of SefBon.

t.
31 ft March 17 1 o.

Sidety*— One partner difclaiming money due to the partnership, which in con* 
fequence is not paid, they have recourle againft him*

. 5/. given to one of the Refpondents.

t N  1693, Sir Alexander Brand, the appellant in both appeals, 
entered into a contrail with the Lords Commiflioners of the 

Treafury in Scotland, to import into that country 5000 (land of 
arms, according to a pattern then agreed upon. Soon after, an 

, agreement was entered into between Sir Alexander Brand, and 
Sir Thomas Kennedy and Sir William Binning, two of the re* 
fpondents in the fecond appeal, that they (hould be copartners in 
the faid contraft. The arms were accordingly imported; and a 
memorial was prefented to the Treafury, dating that thefe arm# 
were of fuperior value to thofe contracted for in the original pafa 
tern. The matter was represented to his then Majefty, who in 
1694 appointed the Vifcount of Teviot, then General o f the Ar* 
tillery, to infpedt the arms,.and to give his opinion how much 
they were better than the pattern, and, that an allowance fhould 
be made to the appellant accordingly. His Lordfhip having re­
ported, that the arms were to the value of 1300/. better than the 
pattern, the Lords of the Treafury, by a minute on the 3d of May 
1694, allowed the appellant the faid fum of 1509/., to be deduced 
by him out of his rent for the crown lands of Orkney and Zet-r 
land, of which he then had a tack.

Sir Alexander executed an acknowledgment or obligation, de­
claring that Sir Thomas Kennedy and Sir William Binning (hould 
have their (hares of this additional allowance; but difagreements 
afterwards arifing between the appellant and his partners, Sir 
Alexander inferted an anonymous advertifement in the Courant, 
informing the Treafury that they had been much impofed upon 
in a certain tranfa&ion, and offering to difclofe the fame if pro­
perly rewarded. This advertifement was anfwered by the Trea­
fury, and Sir Alexander dated that he had been impofed upon by 
his copartners in claiming the faid additional allowance, and that

there
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there was no ground for the fame : and Sir Alexander mentioned 
to the Treafury that he deferved the faid 1500/. for his great fer- 
vice to the government. Nothing however was at that time done 
by the Treafury on the fubjecl. The rrfpondents in the fecond 
appeal, Sir Thomas and Sir William, brought an aftion againft 
him before the Court of St (lion for payment of their proportions 
of the faid 1500/., in which they obtained decreet againft him on 
the 24th of June 1704.

The appellant falling in arrear of his rents for Orkney and Zet­
land, he was fued for the fame, before the Commiffioners of 
Treafury and Exchequer, by the then Receiver-General, and after­
wards by George Mackenzie, (the refpondent in the firft appeal) 
the grantee of the Crown. In 1705 he gave in to thefe Commif- 
fioners a (latement of his accounts, in which he acknowledged 
“  that though he had formerly fated  an article of 1500I. due to him 
€t as the furplui price of 5000 arms, yet having now difcovered that 
44 there was no ground for any fuch allowance, he would not claim it."
This ftatement of accounts was examined by a committee, who 
made report thereon; and an order or decree of thefe Commif­
fioners of Treafury and Exchequer was made on the 27th of Au- 
guft 1707, difallowing the whole articles claimed as deductions 
by the appellant, and alfo the faid fum of 1500/., becoufe he had 
waved the fame himfelf under his own hand, and decerning him to 
make payment to Mr. Mackenzie of thc.arrears due of his rents.

The f i r f t  appeal was brought from “  an order and decree of the Entered io  

44 Lords Commillioners of the Treafury and Exchequer made the Feb. 1708-9̂  
44 27th of Auguft 1707,” and Mr. George Mackenzie the grantee 
of the Crown, as refpondent, gave in anfwer thereto.

After the date of the faid order or decree the appellant granted 
a bond to the refpondent Sir Thomas Kennedy for his proportion 
of the faid 1500/*, but refilling to come to a fctrlement with Sir 1
William Binning, the latter gave him a charge of payment upon 
the decreet obtained before the Court of Seftion in June 1704.
The appellant brought a bill of fufpenfion, and the Court of Seflion, 
on the 24th of December 1707, u decerned Sir Alexander Brand 
44 the fufpender to pay to Sir William Binning the charger the 
44 fum of 416/. 13/. 4 .̂ as his proportion of the faid 1500/. after 
44 deducing all expences.”  And to this interlocutor the Court 
adhered on the 3d and 8th of January 1708. Sir William Binning 
afterwards afligned the faid fum of 416/. 13/. 4d. to the refpon­
dent William Baird.

And the fecond appeal was brought from 44 feveral a£ts, decrees, Entered z6 

41 and proceedings of the Lords of Council and Seffion made the January
* ^  I?O Q*!Os

44 24th June 1704, the 24th of December 1707, and 3d and 8th *
44 of January 1708 f  and Sir Thomas Kennedy, Sir W m . Bin­
ning, and Wm. Baird, the aflignee of the latter, as refpondents, 
put in anfwer thereto.



O f the firfi Appeal.
T h e' appellant’s cafe contains a ftatement of the circum- 

fiances that had taken place in this tranfaclion, and of the 
fteps that had been taken againft him in Exchequer, with 
the particulars of the account of difeharge produced by him, con­
fiding of nine articles, of which the 1500/. before mentioned is 
one, all of which had been difallowed. But no argument is made 
ufe of on his behalf; he merely craves that the proceedings, re­
ports, and decrees againft him may be fet afide, and that his cafe 
may be recommended to the Queen, that he may obtain pay­
ment of the balance which he ftates to be owing to him by the 
government.

After hearing counfel, It is ordered and adjudged, that the fen- 
tence or decree complained of be affirmed, except with regard to the 

firjl article claimed by Sir Alexander, being 67 71. 3s. for fire-arms, 
furnijhed by him to the government; and with refpeEl to this 

article it is ordered, “  that it be referred to the Court of Exchequer 
li in Scotland whether the find arms were received by the government,
“  and what value they were o f and that the Court do give the necef- 
tc fary orders in order thereunto

For Appellant, William Atwood*

O f the fecond Appeal*

Appellant contends, that though the faid 1500/. was once al­
lowed by the Lords of the Treafury, yet they had now refufed 
the fame; and it was unreafonable that he fhould pay to his co­
partners what he himfclf had no allowance of.

Refpondents1 Anfiwer.

The Lords of the Treafury, in obedience to his late Ma- 
jefty’s letter, allowed the appellant in 1694 the faid fum of 
1500/., to be dedu£led by him out of his rents; and he ac­
cordingly retained it in his hands, and the Lords of the Treafury 
acquiefced under the allowance of it till 1705; and though 
at this period the appellant, by his petition before-mentioned, 
voluntarily difclaimed the fame, and it was accordingly refufed 
by their Lordfhips, yet it was fo refufed upon this reafon only, viz. 
For that the appellant had by writing under his hand difefaimed the 

fame. But this was done, on his part, merely to defraud his co­
partners. But by the appellant’s conduct in this affair he cannot . 
be allowed to prejudice his copartners, who have an equal right 
with himfelf. So well convinced was he thereof, that, even after, 
the faid 1500/. had been difclaimed by him and refufed by the 
Treafury, he granted bond to Sir Thomas Kennedy far his (hare, 
and afterwards paid him a moiety of the money.

Aftef%
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After hearing counfel, It is ordered and adjudged, that the 
petition and appeal of Sir Alexander Brand be difmijfed, and that the Judgment, 
feveral a£fst decrees, and proceedings therein complained of be 31 
affirmed ; and that the faid Sir Alexander Brand Jhall pay or caufe to ** 
be paid to the refpondent Sir Thomas Kennedy the fum of 5I. for his 
cojls.

For Refpondents, Da. Dalrymple.
John Pratt.

Only one cafe in each appeal has been found.

O

Patrick Lord ,Kinnaird, and Lady Elizabeth Cafe 5.
his Wife, - Appellants;

John Riddoch theTruftee of Catharine Lyon,
and the faid Catharine Lyon* - - Refpondents.

24th January 1710-11.

Appeal.— An  appeal difmifled and cofts awarded, and direction! given to levy 
the fame againft Appellants who had entered into no recognizance.

N the 21ft of March 1709-10, the appellants brought their 
appeal from a decree of the Court of.Seffion of the 28th of 

February then lad, by which the Court had preferred the refpon­
dents as creditors of the Earl of Aboyne deceafed, to the rents of 
his Lordfhip’s eftatesfor the yeans 1707 and 1708, to the appellant 
Elizabeth, who had an annuity out of the faid Earl’s (her firft 
hulband’s) eftate. An order was made to put in anfwer to this 
appeal, and Riddoch accordinglyanfwered on the 2 ill of Decem­
ber 1709 ; and upon his petition, it was ordered that the caufe 
“  (liould be heard on the 18th of January following, and that in' 
t( the mean time Lord Kinnaird (hould enter into a recognizance 
u to anfwer cods as ufual ( a) ”

This order was ferved upon Lord Kinnaird at Aberdeen; but 
no notice was taken of it, nor did his Lordfhip enter into any re­
cognizance, or appear on the day appointed for hearing. On the’
24th of January 1710-1 i,th e  refpondents prefented a petition to 
the Houfe, dating the above fa&s, and that the appeal had been 
prefented merely for delay, and praying that it might be difmiiTed 
with exemplary cods: and along with this petition was prefented 
this affidavit of fervice upon Lord Kinnaird.

After due conftderation of this cafe, it is ordered, that the pe- Journal, 
tit ion and appeal be dijmiffed; and it is further ordered, that the 
faid Lord Kinnaird and his wife fhall pay or caufe to be paid to the 171

(a) Recognizances at that period were to be entered into according to the terms o f the 
Handing order of 20th November, 1680, namely, that the Appellant fhould, “  before 

anfwer to his pctitiaiVf”  epter into a recognizance for tool.

/aid

I




