CASES ON APPEAL FROM SCOTLAND. 11

After hearing counfel, It is ordered and adjudged, that tie
petition and appeal of Sir Alexander Brand be difiniffed, and that the Julgment,
Jeveral aélsy decrees, and proceedings therein complained of be 3! l:’"‘h
affirmed ; and that the faid Sir Alexander Brand jball pay or caufe to 7
lzeﬂpaid to the refpondent Sir Thomas Kennedy the fum of §l. for bis
cofts. : .
For Refpondents, Da. Dalrymple.

Sobn Pratt.

Only one cafe in each appeal has been found.

Patrick Lord .Kinnaird, and Lady Elizabeth Cale s.
his Wite, - - -~ Appellants 5

John Riddoch the Truitee of Catharine Lyon,
and the faid Catharine Lyon, - - Refpondents.

24th Fanuary 1710-11.

Afﬁea!.—An appeal difmiffed and cofts awarded, and dire@ions given to levy
the fame againft Appellants who had entered into no recognizaace.

N the 21t of March 1709-10, the appellants brought their
appeal from a decree of the Court of Seflion of the 28th of
February then laft, by which the Court had preferred the refpon-
dents as creditors of the Larl of Aboyne deceafed, to the rents of
his Lordfhip’s eftates for the years 1707 and 1708, to the appellant
Elizabeth, who had an annuity out of the faid Earl’s (her firft
hufband’s) eftate. An order was made to put in anfwer to this
appeal, and Riddoch accordingly anfwered on the 21t of Decem-
ber 1709 ; and upon his petition, it was ordered ¢ that the caufle
‘¢ fhould be heard on the 18th of January following, and that in’
‘¢ the mean time Lord Kinnaird fhould enter into a recognizance
¢¢ to an{wer cofts as ufual (a).”

This order was ferved upon Lord Kinnaird at Aberdeen; but
no notice was taken of it, nor did his Lordfhip enter into any re-
cognizance, or appear on the day appointed for hearing. On the’
24th of January 1710-11, the refpondents prefented a petition to
the Houfe, ftating the above faéts, and that the appeal had been
prefented merely for delay, and praying that it might be difmifled
with exemplary cofts: and along with this petition was prefented
this afidavit of fervice upon Lord Kinnaird,

After due confideration of this cafey it is ordeved, that the pe- Jourral,
tition and appeal be difmiffed ; and it is further ordered, that the 2]

Jaid Lord Kinnaird and bis wife fball pay or caufe to be paid to the 1710-11s

(a) Recognizances at that period were to be entered into according to the terms of the
fanding order of 2oth November, 1680, namely, that the Appellant fthould, ¢¢ before
38y anfwer to his petition,” epter into a reecognizance for 100l
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faid Febn Riddoch, for Catherine Lyon, or to the faid Catherine
Lyon, the fum of 40l. for her cofts and charges caufed by the faid

appeal.
Two days after the date of this order, the ftanding order of

26th January 1710-11 relative to recognizances was made, which
direCts that appellants fhall enter into recognizance of the penalty
of one hundred pounds within 8 days after the appeal received, to
pay fuch cofts as fhould be awarded.

On the 17th of March 1710-11, Catherine Lyon prefented a
petition to the Houfe, ftating that Lady Kinnaird had been ferved
with the former order, and refufed to obey the {ame, of which
the petitioner produced afhdavit. '

It is ordered that thefe aords be added to the former order, viz.
“ And that the Lords of Council and Seffion in North-Britain do
“ order the 40l. coffs, given by this Houfe to Catherine Lyon, to be

¢ levied by the fame sules and methods as cofls given by them are te
6 be levied.”’

James Greenfhields, Clerk, - - Appellant

The Lord Provolt and Magiftrates of the
City of Edinburgh, - - Refpondents.

it March 1710-11.

Appeal.—An appeal competent, though objettion made that it implicated the
fentence of a prefbytery.
Kirk Government. — Proceedings againit an epifcopal minifter, before the Tolera«

tion A&, 10 Ann. c. 7. who had been imprifoned for exercifing his funttion,
) reverfed on appeal.

HE appellant, by birth a Scot{fman, in 1959 opened a private

chapel in Edinburgh, where he exercifed a minifterial fun&tion
to fome members of the communion of the Church of England.
The Prefbytery of Edinburgh fummoned him to appear before
them, and to ¢ give an account of himfelf, and of his prefuming
“ without authority to exercife the office of the holy miniftry
¢¢ publickly on the Lord’s day.”> He appeared accordingly, and
produced to the Prefbytery a diploma of his ordination as a pref-
byter fecundum ritus et formas Ecclefie Scoticane from the Bifhop of
Rofs in Scotland, but dated in 1694 after abolition of epifcopacy -
in that country: and he ftated that his orders had been allowed
in Ireland, where he had taken the oaths to government, and
ferved two curacies with a fair reputation, of which he produced
a certificate from the Archbifhop of Armagh, and fome of his
clergy : but he declined the jurifdi@ion of the Prefbytery. They

“thereupon prohibited him from exercifing the office of a minifter,

for the reafon of its ¢ being within their bounds, and without
¢ their





