
3* CASES ON APPEAL FROM SCOTLAND.

Cafe IT.
Fountain- Adam Cockburn of Ormifton, one of the 
j6 Nov/an* Senators of the Court of Juftice* and

Dame Ann his Wife. -
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No* 1709* his Curators, . . . . .
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8 Nov. 17 U .

28th March 17 H .
Lis finita.— After extrafling a decreet, with a refervation therein o f feveral 

point , the objedtion of Lis finitj and that thefe points were not contained in 
thcorigina' fummons, i* fuilained by the Court, but reverfed upon appeal.

Funeral expences.— In a que(tion between the heir and the afiignee of the exe­
cutrix ot a Lord Jufticc Clerk, 2 5 0 being modified, as fufficient for funeral 
expences, the judgment is reverfed.

P/efcription.— Kurnifhing to the funeral did not form fuch a continuation o f  ac­
counts as to bar the triennial prefeription of accounts incurred befo.e the death 
ofthe deceafed.

Confirmation.— The Court having refufed to allow to the aflignee of an executrix 
in a queftion with an heir ferved cum benrficio, the expencec of an aflion be­

fore them relative to the right of confirmation between the executrix and the 
father of the heir ferved cum beneficio) the judgment is reverfed.

C l R  William Hamilton of Whitelaw, Lord Juftice Clerk, the 
. appellant Ann’s fir ft hufbarid, in 1703 executed a bond in 
her favour for 700c/. fterling, payable ixWhitfunday or Martin­
mas next after his death. This bond was made a burthen upon 
his whole eftate, real and perfonal, but not to affe£t the heirs of 
his own body. Sir William having died without ifiue, was buried 
with great pomp. His filter, Chriltian Dunlop, was confirmed 
his executrix; and the perfonal eftate being infufiicient to fatisfy 
the claims of the widow, the executrix alligned to her the whole 
executry, the widow becoming bound to relieve her of the 
debts, funeral expences, and charges of confirmation, which laft 
amounted to a confiderable fum, a litigation having been carried 
on firft before the commiflaries, and afterwards before the Court 
of Seflion, with regard to the fame, between Chriftian, Sir W il­
liam’s filler, and the father of the refpondent, who was alive at 
Sir William’s death, and his nephew and apparent heir. The re- 
fpondent’s father having died, the refpondent was ferved heir to 
Sir William cum beneftcio itwentarii.

The appellants brought an a£lion before the Court of Seflion 
againlt the refpondent for what was due on the faid bond, after 
application of the free perfonal ellate in part payment thereof, 
firft repaying out of fueh perfonal eftate, to the appellant Ann, 
what (he had paid to fun dry creditors of the deceafed, the funeral 
expences and expences of confirmation.

For thole payments the appellants alfo brought an action againft 
the executrix, in which lalt action the refpondent appeared for 
his intereft.

A point of law arofe upon what the appellant Ann had paid to 
Sir Rohert Blackwood and others for furnilhing of goods to the 
deceafed before his death, and alfo for furnifliing to his funeral:
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the refpondent contended that thefe furnilhings to the deceafed 
were prefcribed, three years having elapfed before they were 
paid : and the appellants urged, that the fame parties having 
furnilhed goods to the funeral of Sir William, this prevented the 
running of t'he prefcription by a continuation of accounts. The 
Court on the loth of November 1709 found, “  that the furnifll- 

ing to the funeral of the deceafed was no continuation of the 
<c currency; and therefore fuftained the prefcription as to the 

articles furnilhed preceding his deceafe.”
The a&ion proceeding as to the other points, an account of 

the funeral expences was given in amounting to 421/. 8/. yd, to 
this the refpondent objetted as extravagant, and the Court by 
interlocutor on the 14th of December 1709, “  reduced the fame 
“  to 250/.** An account of the expences of confirmation was 
alfo given in amounting to roo/., which being objected to, the 
Court by interlocutor on the 15th of December 1710, “  re- 

fufed to allow the expences occafioned by the aclion before 
€t the Court of Seftion, relative to the confirmation amounting 
u  to 34/.”  1

Upon thofe two points the appellants reprefented to the Court, 
that the extraordinary expences of the funeral, as well as of the 
confirmation had been occafioned by the refpondent’s father, then 
apparent heir of the deceafed ; and of this (he offered to make 
proof, and the Court allowed a proof to both parties.

In the mean time the appellants with confent of the refpon­
dent petitioned the Court that after extin£lion of the bond debt pro 
tanto by the perfonal eflate, which had come to the hands of the 
appellant Ann, decree might pafs againfl the refpondent as heir 
ferved to the deceafed, for thofe parts of her claims which were 
wholly uncontroverted, not including any part of the funeral ex­
pences,* or expences of confirmation ; and decree was accordingly 
palled for 2818/. 13/. 4d,f with a refervation in thefe terms, 
u  referving always to the purfuers, to infifl for the funeral ex- 
u peaces, and confirmation of the teftament and other points 
4i not thereby determined as accords,”  and in thefe terms decree 
was extrafted in September, 1710.

The proofs before mentioned being afterwards finifhed and 
reported, the Court by interlocutor in November 1710, u found 
“  that no a&ion of the defender’s father, to whom he wa*s 

not ferved heir could affedt him.”
The refpondent however when the adlion had proceeded thus 

far took up a new defence namely that there was no conclufion in 
the original libel againft the refpondent upon thefe points, and 
that by extradling the decree before mentioned Its erat finita ; 
aud the Court on the 29th of June 1711, “  found that by the 
t( decree extra&ed Its erat finita notwithllanding of the refetva- 
*c tion contained therein. %

And afterwards on a petition for the refpondents the Court on 
the 28th of November 1711, “  allowed him to retain 250/. for 
<c his expences out of the heritable eftate of the deceafed, fubjedfc 
cf neverthelefs to a proportional defalcation in cafe the heritage
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<c be not folvendo, both for debt and expences, and likewife re- 
•c ferving to be determined what expences are neceffary and profit*

able in that event.”
The appeal was brought from “  feveral decrees orders and 

(< interlocutory fentences made by the Lords of Seffion, and par- 
<c ticularly from the decree or fentence of the 29th June 17 11 .”

Heads of the Appellants' Argument.
By the faid extra&ed decree, the right of the appellants as to 

the funeral charges and expences of confirmation was exprefsly 
referved to them ; and this reservation, with the long ac­
quiescence of the refpondent, and the appellants, examining wit- 
nefles by order of the Court on thefe points, were a fufHcient 
anfwer to the obje£tion of Lisfinita.

But further the appellants brought an a&ion -againft the 
executrix of Sir William Hamilton, and her representatives after 
her deceafe, and the claims for funeral charges and expences of 
confirmation were a part of the procefs againft the executrix 
to which the refpondent made himfelf a party by appearing to it, 
and that aftion is not Lis finita.

W ith regard to the merchants* accounts found to be preferibed 
by the Court, thefe accounts were not only juftly due by the 
deceafed, but the fame merchants having fumifhed goods to the 
funeral, within three years of the next preceeding articles in their 
refpe&ive accounts, it made fuch a currency as prevented their 
being cut off by the aft of parliament founded on by the re­
fpondent.

W ith regard to the expences of the funeral: Sir William 
Hamilton from a fmall fortune, (being his father's fourth fon) 
acquired a confiderable eft ate; and he died not only in the 
character of a Lord of Seflion, but alfo of an Officer of State, as 
Lord Juftice Clerk, leaving a competent eftate and no iflue, and 
he himfelf caufed a former wife to be interred in the fame mariner 
except heralds before he was an Officer of State. The refpon- 
dent’s father, too, then living, and Sir William's apparent heir, 
approved of and ordered the funeral, and all the particulars 
claimed were paid by the appellant Anne : For thefe reafons
the Court ought not to have reftri&cd the funeral expences.

The expences of confirmation were all neceflarily fpent by the 
executrix in defence of her right, againft the refpondent’s father, 
who firft in the Commiflary Court oppofed the granting thereof, 
and not prevailing there carried the matter before the Court of 
Seffion, where after a long and chargeable conteft he was forced 
to fubmit. And the appellant Anne actually paid thefe expence* 
of confirmation*

The Court of Seffion has not only deprived the appellants of 
their charges and expences, but has on the contrary allowed the 
refpondent 250/. for cofts or expences out of the heritable eftate, 
which was unreafonable, before the whole claims of the appel­
lants were fatisfied.

Heads
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Heads of the Refpondent's Argument.
The appellants having" brought their adtion for payment of 

7000/. 200/. of annuity, and 200/. for the maintenance of the 
family (nothing elfe being demanded), judgment was given on 
all thefe points; and the appellants having poflfefled themfelves 
of all Sir William Hamilton’s perfonal eftate, they gave in an 
account of the amount thereof, and demanded that the fame 
might be entirely imputed towards fatisfadtion of part of the \
faid bond, and that judgment might be given againft the refpon­
dent-for the remainder. The Court agreed to this, and gave 
judgment for 2820/. 15/. againft therefpondent, and the decree was 
extradted: it only referved a liberty to infift for funeral expences 
as accords. But this refervation can import no more, than that 
what isfo referved, is not deferted, and may ftill be fued for in due 
and ordinary form. This, however, can never be prefumed to ex­
tend the appellants* claim, further than was contained in the adtion. 
brought by them, or to entitle them to infift upon the (former libel 
and procefs, wherein decree was extradted, which put an end to 
that fuit. It might, otherwife, be in the power of a perfon to 
bring an adtion for one thing and after having judgment in that to 
referve a liberty to afk another without a new libel, which would 
be deftrudtive of all juftice as well as form. Though there were 
afterwards feveral debates upon the fubject of the funerals, yet 
thefe proceeded only upon the erroneous fuppofifcion, that the 
appellants had claimed the fame in their libel againft the refpon- 
dent; and as foon as this was difcovered to be a miftake it was 
proper to go no further.

The adtion againft the executrix was merely collufive, and it is 
impoflible that any fentence can pafs upon that adtion againft the 
Tefpondern, becaufe he was not cited or called to it, and his ap­
pearance to prevent collufion does not make him a party. Neither 
has that fuit any connection with this, and therefore it can be no 
part of the action at the iriftance of the appellants againft the 
refpondent. The expences of confirmation could not regularly 
be brought into that adtion, becaufe they were laid out by the 
executrix herfelf, and were not afligned by her to the appellant 
Anne, and therefore the executrix could not be fued for them.
As to the funeral charges they were not in the original libel, 
either againft the refpondent or the executrix, nor could they be 
fo, becaufe the appellant had not paid them, (at leaft for the 
greateft part) till long after the commencement of the faid adtions.

By the adt of parliament 1579* c. 83. it is enadted that, ** all 1579.c.S3, 
u actions of debt, for houfemails, &c. be purfued within three 
“  years, othfcrwife the creditor ftiall have no action except he 
u either prove by writ, or by oath of his party.”  This law is 
very pofitive and plain, and howfoever it has been extended in 
fome cafes by the Court of Seflion, yet it never was interpreted fo ,, 
as contended for by the appellants, that the furnifliing to the 
funeral (hould ftop the prefcription eftablifhed by this adt efpeci- 
ally when thefe furnifhings were neither by order of the heir or 
executrix.
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Judgment
z  > Match, 
1712.

W ith regard to the expences allowed to the refpondent,— fcy 
tne ancient law of Scotland, an heir was obliged in payment of 
all his predeceflor’s debts, though ten times more than the eftate 
descending to him 5 though executors were only liable fo far as 
they had ajfetSy provided they gave up an exa£t inventory of all 
the goods and effects of the deceafed. This privilege, the parlia­
ment of Scotland in 1695 likewife extended to heirs: and the heir 
in this cafe was called heres cum beneficio invent arii% and in thefe 
terms was the refpondent heir to Sir William Hamilton. The ap­
pellants having obtained judgment for 2820/. fterling, fued it to 
execution upon Sir William’s heritable eftate, and the refpondent 
thereupon reprefented to the Court, that he being heir cum beneficio 
ihventariij was only accountable for what he had received ; that 
he was willing to aflign Sir William’s whole eftate for fatisfa&ion 
of the appellant’s demand, referving to him fo much of the faid 
eftate as would anfwer the expences laid out by him in managing 
and defending the eftate. As executors had certainly an allow­
ance for their necefl'iry expences, and as heirs were by the faid 

in the fame condition with them, they ought to have the 
fame privilege ; otherwife, neither heirs nor executors would put 
themfelves to any expence to manage and defend an eftate from 
unjuft claims.

Though this claim was fo reafonable,, yet there never having 
been any adjudged cafe upon the point, the Court of Seflion pro­
ceeded very cautioufly, and did not precifely determine the 
queftion of the refpondent’s expences, but only referved the fum 
of 250/. provifionally • as a fund for them, out of which they 
might allow the heir his neceflary expences, if they ftiould think 
that in law they ought to be allowed, and Hill left themfelves at 
liberty to determine what expences were necefiary; but in all 
probability the cafe will never exift, becaufe the eftate will 
amount to moie than fufheient to pay the debts ; and it 
was therefore unreafonable in the appellants to bring their 
appeal againft a fentence which is not final, and does not deter­
mine the queftion between the parties, but is (till fubjeft to 
review.

After hearing counfel, it is ordered and adjudged̂  that the faid  
fentence of the 29th of June ( 1 7 11 ) , declaring the fuit to be Lis 
finita be reverfed; and it is further ordered and adjudged, that the 
appellants be at liberty to infji or profecute in the faid Juit or procefs for  
all the expences of the jutteral, above the fum of 25ol. to which the 

fame were reduced by the Lord Ordinary, as well as for the faid fum  * 
of 25 ol., and as well for the extraordinary as for the ordinary cojls 
and expences touching the a dmintft ration or confirmation of the tefiament 
of the deceafedy and that fuch feveral fums as Jhall appear jufi to baye 
been allowed or deducted out of the per final efiatefor fuch funeral 
expenceSy and for fuch ordinary and extraordinary co!ts and expences 
touching the admintflration or confirmation of the faid tefiament ftjall 
be taken as remaining due upon the bond bearing date the 5 th day of 
HI arch 1 703, and be computed with inter eft from fuch time as the 
money ficured by the Jaid bond became payable until the payment thereof\

and



CASES ON APPEAL FROM SCOTLAND* 37

atidft and as a charge upon the heritable eflate; but as to the interlocu­
tory fentence in November 1709, for fuftaining the bar of prefcription, 
whereby the appellants were not allowed to make any deduction out of 
the perfonal ejlate for feveral of the deceajed's debts paid by the appellants 
to Str Robert Blackwood and others, fuch debts being merchants accounts 
and adjudged barred or prefcribed by the Jlatute of King fames the 6 th, 
as not being fued for in three years, the faid interlocutory fentence is 
hereby affirmed: and as to the interlocutory order made the 28th of 
November la ft, touching the refpondenfs cofts, the fame is hereby re­
mitted to the Lords of Sejfton to reconftder the fame, together with the 

faid demands of the appellants touching the funeral expeaces, and the 
faid cofts and expences, touching the adminiftration or confirmation of 
thefaid tefiament, and determine thereupon as Jhall be juft.

For Appellants, *Tho. Powys. Rob* Raymond.
For Respondent, David Dalrymple. Sam. Dodd.

Part of the Judgments here reverfed, are founded on as exifl- 
ing cases in the Dictionary vol. I. voc. Funeral Charges, p. 338. 
and vol. II. voc. Perfonal and tranfmifftble, p. 74.

1

V

John Hamilton, of Pumpherfton, Efq. - appellant*, 
Katherine Lhdy Cardrofs, - • - Refpondent.

8th April 1712. .
1 Minor.—- A  tack fuftained, which, in the recital, bore to be granted by a

Minor with confent o f his Curators, but was figned by the landlord 
only.

Homologation.— In a reduction o f a T ack on the ground of nullity, it being 
found that the receipt o f the rent by the Grantor’s heir for more than 30 
years, imported no homologation, the Judgment is reverfed.

Cafe 12.
Fountain- 
hall, ao 
Feb. 1708. 
2 Janua:y
1711.
Forbes, 20 
Feb. T7c 8.

i N  1671, Sir William Stewart, ofKirkhill, the refpondent’s 
*  brother, let to Alexander Hamilton the appellant’s father, 
then his fadtor or baillie, the lands of Strathbrock for the term 
of three 19 years, at the rent of about 50/. annually. The tack 
in the recital bore to be granted by the faid Sir William,, with the 
confent of his curators, but it was fubfcribed only by himfelf.

Sir William died fome time after the date of this tack, but the 
precife date of his death does not appear. The refpondent, his 
filler, fucceeded to his eftates*, and the appellant’s father and the 
appellant himfelf poflcfled their farm in virtue of the faid tack, 
without challenge for more than 30 years ; and part of the rents 
had been paid, (as Hated by the appellant) to Sir William before 
his death, and the remainder regularly to, or for the ufe of the 
refpondent.

In 1706 the refpondent commenced an aCtion before the 
Court of Selfion againlt the appellant, to remove him from the 
pofieffion of the faid lands, on the ground, that his tack was 
void being granted by Sir William Stewart when a minor, with.-
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