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CASES ON APPEAL FROM SCOTLAND.

cayed in so much that he did not know his oldeft friends: that he 
would have craved his tenants for rents paid only the day before, &c.

The refpondent anfwered, that the deeds bearing to be for one­
rous caufes proved their recitals, unlefs the contrary was proved: 
that Sir Alexander was fhort lighted, of a very peculiar humour, 
and always craved his tenants for rent when he faw them: that the 
appellant’s witneffes were perfons of inferior degree, but that the 
respondent had proved by noblemen, gentlemen, and other perfons 
of probity, that Sir Alexander converfed with them as rationally 
as ever, during the period in queftion.

After hearing counfel, It is ordered and adjudged that the Judgment, 

petition and appeal be dif miffed, and that the fentence or decree and the 10 APr,h 
affirmance thereof complained of in the faid appeal be affirmed. , Îa*

For Appellant. Edward Northey, Sam. Dodd.
For Refpondent. Robert Raymond, David Dalrymple.

William Dunbar, fecond Son of Sir William Cafe 14.
Dunbar of Durn, . . . .  Appellant;

Colonel John Erfkine, - Refpondent•
m

16th May 1712.
Jiff ( f  Parliament 1693, c. 9 .— T he accounts o f a magatlne keeper, taken and 

verified in terms of this act, need not be verified anew before tbe Cour t of 
Seflion.

Expeaces.— Expeaces of the Court below given againfta Refpondent.

r P H E  Privy Council of Scotland, in 1690, by a proclamation 
•*“ ordained the Commiffioners of Supply to furnifli forage for 

the forces, then ftationed in the feveral counties, to prepare 
magazines for keeping the fame, and to appoint the Collcdlors of 
Supply to be magazine k eepei's. The appellant was Collector of 
die Supply and magazine keeper, for the county of Banff.

More money having been advanced in fome parts of the king­
dom for forage, than was due on account of the fupply, in 1693, 
an A &  of Parliament was made for difeharging the fame, and the 
method of proceeding and determining upon claims was laid down 
by that a&.

In confequence thereof applications were made to a committee 
of the Privy Council, on behalf of the freeholders of the county of 
Banff, and by the appellant who gave in a claim for 1727/. 3/. 10d* 
fcots, due to him as magazine keeper. There being fome diffi­
culty in fettling the proportions due to the feveral freeholders of 
the county for their furnifliings, Sir James Abercrombv and Mr.
Duff, their two,reprefentatives in parliament, to whom they had 
given authority to a£i for them, affigned and made over the whole 
arrears, due for the county of Banff, to the refpondent, amounting 
to the fum of 6200/...fcots, in which was included the 1727/. 3/. 
iod» claimed by the appellant with a power to receive the fame.
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The refpondent folicited this bufinefs before the Privy Council; 
and among other claims, that (landing in the name of the appell­
ant, was approved of by the Committee of Privy Council, who 
had the examination of the fame. After a report made by their 
Committee, the Privy Council on the 5th of December 1695, 
recommended to the CommifTioners concerning the Poll-Money. 
appointed by the faid a£l 1693, to make payment, among others, 
to the appellant of the faid fum of 1727/. 3/. 10d. out of the 
Poll-Money. On the 6th of January 1696, thefe Commiflioners 
did upon the faid a£l of Privy Council, indorfe their precept or bill 
directed to George Baillie of Jerviswood, then receiver general,
•* to pay out of the Poll-Money to Lieutenant Colonel John 
4t Fifkine the fum of 1727/. 3/. lod. contained in the within a& ,
4i for the ufe and behoof of William Dunbar, magazine keeper 
<c in Banff.” And the refpondent gave his receipt for the fame, 
unHer the precept.

The refpondent alfo received the other arrears due to the 
county of Banff, and he accounted for the whole fum to Sir 
James Abercromby and Mr. Duff before mentioned, who again paid 
to, or accounted for, the whole fum to the Commiflioners of Supply 
for the couuty, including the 1727/. 3/. i c d. which had been 
dated in the appellant’s name ; and thefe Commiflioners on the 
19th of March 1700, granted a difcharge to Sir James Aber­
cromby and Mr. Duff, and obliged themfelves to warrant them 
from all a&ions that could be brought againfl them on that 
account.

In 1704, the appellant brought an aQion againfl the refpon­
dent, before the Sheriff of Edinburgh, for payment of the money 
received in his name as aforefaid ; the refpondent made obje&ion 
to the jurifdi&ion of the Court, but the Sheriff gave his decree 
againft the refpondent, for the faid principal fum of 1727/. 3/. 10d. 
with intereft and 120/. fcots of expences. In thefe terms the 
decree of the Sheriff was extracted, and a horning thereon exe­
cuted againfl the refpondent.

But the latter afterwards prefented a bill of fufpenflon to the 
Court of Seflion, and on the 26th of February 1706, the Court,
4C found the letters orderly proceeded, and decerned the fame to 
4C take effe£l, and to be further proceeded in, until the refpon- 
4i dent (hould pay to the appellant 1727/. 3/. lod. of principal 
*e with intereft from January 1696 *, but fufpended the execution 
4t as to the expences, fimpiiciter : and of confent of parties pro- 
44 curators fifted all execution upon the faid decreet, till the * 
€t Lord Ordinary fliould give orders in writing for doing diligence 
u thereon, and allowed the fufpender to retain in his own hands,

200 merks fcots paid to the charger by Alexander Duff, who 
4( was cautioner for the fufpender in the fufpenfion j ”  and in 
thefe terms the decreet was extracted.

The flft having been made upon the idea of an accommodation 
between the parties, when that was laid afide, the appellant ap­
plied to the Lord Ordinary, to have the fill taken off, and after 
iundry proceedings, and a hearing in prefence, the Court on the
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3d of January 1708, c< declared they would hear the matter upon 
“  the material juftice of the caufe, and remitted it to the Lord 
u Ordinary to hear and determine, or report.*'

The Lord Ordinary after hearing parties, ordered the procla­
mation concerning the keeping of magazines and furnifhing 
of troops, and the books kept touching the fame, and alfo tha 
account of furnifhing, ?md Ioffes for the (hire of Banff, concerning 
the faid furnifhing ftated and approved by the Privy Council, 
with their order upon the Commilfioners of the Poll-Money, to 
be produced by the appellant. The appellant oppofed this pro­
duction, and after a report from the Lord Ordinary, the Court on 
the 15 th of July 1709, “  found that whoever did furnifhprovifions 
€< and provide magazines for the forces, and inflruCted the fame 

in terms of the a£t of Parliament, ought to have the money 
*< purfued for \ and remitted it to the Lord Ordinary to hear the 

parties upon the point of furnifhing the provifion and maga- 
•« zines, „and to determine or report; and in cafe the parties cori- 
“  tenders could not inftruQ the furnifhing and providing, ordain 
« the money to be configned in the clerk to the procefs hands.**

And on a reclaiming petition with anfwers, the Court on the 
26th of July 1 709, “  found that the faid decree was no definitive 
“  fentence, and adhered to their former interlocutors, with this 
€i quality, that regard ought to be had the charger’s expences 
“  in managing the magazine.”

The appeal was brought from, <( a decree of the Lords of Entered 

"  Council and Seflion, made on or about the 26th day of Ja"“arÎ 3,# 
i( February 1706, and an interlocutory order in the fame caufe, 17 

on or about the 15th day of July 1709, for flay of execution 
upon the faid decree.”

Heads of the Appellant's Argument.
The appellant's account for forage truly fupplied by him, was 

ftated to and allowed by the Commiffioners ,of Supply ; and it 
was afterwards revifed, verified, and approved by and before the 
Committee of the Privy Council, and the Lords of the Privy 
Council, who by the faid adl 1693, concerning the Poll-Money 
were empowered, and had authority to decide and determine finally 
all queftions and difficulties, which were by the fame adfc unde­
termined, or which might arife touching the matters therein 
mentioned, approved of the report of their Committee, and 
what they did was purfuant to the authority given by parliament.
The Court of Seffiou therefore had no authority to decree any 
account to be taken touching the faid magazines and provifions; 
the decree extra&ed in this cafe was a definitive fentence, accord­
ing to the articles of regulation concerning the Seflion, purfuant 
to a n a & o f parliament in 1693, entitled Commiffton for regulation 1S9V 
of Judicatories.

The refpoudent, in ’ receiving the money in queftion was a 
truliee for the appellant and had no manner of inteieft therein, 
nor any juft reafon to withhold the lame from the appellant, which 
he hath done above 16 years, and hath occasioned the appellant's
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fpending, in charges relating thereto, more than the faid money 
decreed to him.'

Judgment,
1 6 May 
i/ia.

Heads of ihe Refpondent's Argument.
The appellant himfelf never furnifhed any corn or draw 

towards the faid magazine, but being keeper of the books of fur- 
iiiftiing,’ indead of dating the accounts for furnifhing, as due to 
the (hire, or to the feveral furnifhers, he dated them as due to 
him felf; and the refpondent received the money from the 
receiver general, in confequence of an aflignment made in his 
favour by the reprefentativcs in parliament for the county of 
Banff, and not in virtue of any authority from the appellant 
himfelf.

The (id which was agreed to by the confent of both parties, 
ought not to have been taken off, till a fair account were taken ; it 
being unreafonable that the appellant’s word only fhould be taken 
indead of regular and proper vouchers ; which vouchers if  he 
could produce would certainly be allowed, but it ^ould be mod 
unreafonable, that becaufe the appellant who had the books in 
his own hands, and made up the accounts in his own name, 
though he had not furnifhed any thing, fliould by fuch means 
deprive the freeholders of their right who had a&ually furnifhed 
the fame, and in truth and fa£t, if the appellant is obliged to pro­
duce vouchers for his furniihing it will appear plainly, that he 
had none, or at lead very fmall intered in this money, and never 
was any money out of pocket in furnifhing or providing corn and 
draw for the magazine, the fame having been really furnifhed by 
the freeholders of the county.

After hearing counfel, It is ordered and adjudged, that fo much c f  
the faid decrees orders and interlocutors, as are complained of in the 

faid appeal, and made in this caufe, whereby the appellants execution 
was flayed, be reverfed and fet aftde; and that the Lords of 
Council and Seffion in Scotland, do order execution to be forthwith. 
ijfucdfor the fum of 17271- 3s. 1 cd. fcots money decreed to the appel­
lant William Dunbar and for 120I. fcots money cofls, decreed to the 
appellant by the Sheriffs of Edinburgh, and that the Lords of Council 
and Seffion do alfo forthwith order interefl to be computed and paid for the 

faid fum of 17 27I. 3s. 106, fcots money, for the time the fame came 
into the hands of the refpondent Erjkine, until the fameJhall be paid back 
to the appellant, and alfo that the appellantJhall have his fu ll coflsfor all 
his fubfequent proceedings before the faid Sheriffs, and Lords of Council 
and Seffion ffmee the taxation of his cojls by the faid Sheriffs, and that exe­
cution be alfoforthwith iffuedfor fuch interefl, andfubfequent cofls, after 
difeounting of the fum of 200 merks paid to the appellant by Alexander 
Duff, and mentioned i?t the decree by the faid Lords of Council and 
Sffion, and that the faid Lords of Council and Seffion do order the 

fame to be done accordingly.

For Appellant, 
For Refpondent,

P. Crawford, Ro. Forbes.
Rob, Raymond, P . King.




