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CASES ON APPEAL FROM SCOTLAND.

in the firlt deed, which had been duly publifhed and inferted in the
publick records of the kingdom.

After hearing counfel, the queflion was put ¢ awhether the feid
““ interlocutory fentences, or decrees fball be veverfed,’ it was refolved
in the negative : (u)

Ordered and adjudged that the petition and appeal be difmiffed, and that

the interlocutory fentences or decreesy therein complained of, be affirmed.

(a) Nothwithflanding the form of this judgment, it is not therefrom to be underftood
(as I believe,) that the judgment had been oppofed ; this is the common form of putting

the queflion on every judgment on appeal. '

George Lockhart Efq; - - - Appellant ;

John Cheifly of Kerfewell, Writer in Edin-
burgh, Margaret Pow, William Mont-
gomery, Walter Cheifly, and William
Bertram, - @ - - - Refpondents.

7th May 1714.

Nor-entry.=& Superior having obtained a general declarator of non-entry, his
agent in a fubfequent ranking reftri€ts the fuperior's intereft fo as to be ranked
pofterior to annual 1enters. On a redu&ion by the fuperior on the head of
lefion and as being abfers reipublice caufa, the ranking is fuftained.

Ranking and Sale.~It is not relevant to reduce a decreet of ranking, that pofte-
rior to the date of the decreet the interefls of certain creditors were produced,
and ranked, and yet no new decreet put up in the minute-book.

OHN CHEISLY decealed, late hufband of the refpondent
Mrs. Pow, was vaffal in the lands of Kerfewell, of which the
appellant was fuperior; and he was alfo indebted to the appellant.
Thefe lands being much incumbered, Mr. Cheifly’s fon and
heir, the refpondent John, did not enter as heir to him and there
being feverai creditors upon the faid eftate who claimed by differ-
ent titles, an ation of ranking and fale for determining the pre-
ferences of the creditors, and for felling the lands for their fatis-
faction, was brought before the Court of Seflion.

Pending this altion, the appellant brought a declarator of non-
entry againft the refpondent, the hgir, before the Court of Seflion,
but he did not call the creditors as partics. The court in that
action pronounced an interlocutor declaring that the faid lands had

been in non-entry, and in the hands of the appellant fince the death

of the laft poficflor, and were to continue in the appellant’s hands
till the entry of the heir, and that thereby the rents, duties, and
profits of the {aid eftate, from the 18th of January 1702-3, did be-
long tothe appellant.  But afterwards the appellant, having {un-
dry fums due to him and thofe under whom he claimed, by ad-
judication upon the faid eftate, 2greed and confented in his alion
of declarator to reltri€k his claim fo far as ouly to remain a
fecurity for payment cf the feveral fums due to him, he being
firlt paid; and alter making this reftriction the Court gave judg-
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ment accordingly on the 1ft of January 1509, and in thefe terms
decree was extralted.

Afierwards, however, in the procefs of ranking and fale, Mr.
Montgomery, fince deceafed, then the fecond hufband of the re-
{pondent Margaret Pow, who was entrufted with the ordinary
management of the appellant’s affairs, as his agent, and held his
faltory, confented and agreed on behalf of the appellant, when
the preferences came to be adjufted, that the appellant’s claims as
a creditor by adjudications fhould be preferred to the adjudications
of all perfonal credltors, but poftponed to the claims of the cre-
ditors annual-renters, or creditors by voluntary real {ecurity, And
accordingly the decree of ranking was pronounced on the 7th of
February 1710-11, whereby the refpondents, Pow, Montgomery,
Walter Cheilly, and Bertram, amongft others as annual-renters,
were preferred in payment to the appellant: This'decree alfo was
extracted.

The relpondent Pow’s title was by her marriage fettlement,
whereby the had §o/. per annum {ecured to her by her faid former
hufband, John Cheilly, deceafed, payable out of the faid lands of
Kerfewell. The refpondent Montgomery’s claim out of the faid
citate was for arrears of the faid refpondent Pow’s jointure, ac-
cruing in the lifetime of her laft hufband Mr. Montgomery,
whofe reprefentative the refpondent Montgomery was.

The claims of the other refpondents, Walter Cheifly and Ber-
tram, were likewife as annual-renters or creditors by real {ecurity
on the faid eftate.

The appellant afterwards brought an ation of redultion before
the Court of Seflion, of the faid decreet of ranking, as being
pronounced while he was abfens reipublice caufa, and when he
ought to have been decreed the firft creditor as being entitled
thereto, by his decree in the declarator of non-entry ; and that
.though the perfon who appeared for him in the ranking did not
claim the preference due to him, yet he had no fpecial mandate
for fo doing, efpecially fince that perfon had particular advantage
by fuch neglect; and alfo that the faid decree ought to be reverfed
becaufe though it bears date the 7th of February 1710-11, yet
{everal creditors bad their titles determined, though not produced.
till after the 5th of February.

On hearing thefe reafons of reduction the Court on the 21t of
January 1714 ¢ repelled the reafons of redultion that pofterior
¢ to the decree of ranking, the interefts of Muir, and the Box-
¢ mafter of Leith were taken in and ranked, and yet no new
¢ decreet was put up in the minuate book, in refpelt that
¢ by the taking in and ranking of the {aid interefts there was
¢¢ nonew {cheme or clafs made in the faid ranking, but the faid
¢ intereflts were only joined unto the clafles of the creditors that
¢ were formerly ranked pofterior to the appellant; as alfo fufe
¢¢ tained the defence of res judicata againft the appellant, in re-
¢¢ {pect it was not now competent for the appellant upon the
¢¢ faid produltion made for him in the decreet of ranking to

¢ crave of new a perference to the faid creditors that were prea
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¢ ferred to the appellant in the faid decreet of ranking.” The
appellant reclaimed, but the Court on the 27th of February there-
after, adhered to their former interlocutor.

'The appeal was brought from ¢ an interlocutor of the Lords
« of Council and Seffion of the 21{t of January 1714, and the
¢ aflirmance thereof,” and from ¢¢ feveral orders whereby the
¢« appellant is excluded {rom a preference to receive his juft
¢ debt.”

Feads of the Appellant’s Argument,

By the decree of declarator of non-entry the appellant had an
undoubted title, to all the rents and profits of the lands during the
non-entry of the heir preferable to all other creditors, which
would have amounted to much more than what he claimed, as
due to him by adjudication; but the appellant reftriCted his
Targe claim and ufed it only as a fecurity to prefer him for his
juft debts. And though this decree had been extralted, yet in
the allion of ranking and fale, while the appellant was in London,
attending the fervice of the IHoule of Commons, and commiilion
of accouunts, and though he had not waved his privilege they pro-
ceeded in the faid matter, and the decree of ranking was extraéte
ed before the appellant was in the lealt made privy teit. The
appellant, then, being very much prejudiced by the decree in the
ranking, and it being during his abfence, the famie ought to te
reduced, and the appellant found to be entitled to the preference
due to him by the decree of declarator,

Though the perfon entrulted with the ordinary management
of the appellant’s aftairs, did neglect or rather wilfully omit to
¢laim the juft preference for the appellant which he had right to,
yet that fault of his ought not to prejudice the appellant, fince he
had no fpecial mandate from the appellent fo to do.

It is plain, too, that the azent had his own private intereft in
view by thus negleting the intereft of the appellant.  I'or he him-
felf being a creditor upon the eftate by an heritable right, and his
wife having a jointure of gol. per annum out of the eftate, had
Lie claimed the juft preference for the appellant, he would en-
tircly have funk his oun demand and endangered his wife’s join-
ture. ‘Lo fave this, he gave a preference to all the creditors who
claimed by a like title with his own to the appeilant.

The decree under redullion cannot be looked upon as res judi-
cata, beeaufe though it bears date the 7th of February 1710 11,
yet three or four creditors are pieferred in that decree, who do
not fo much as compear and preduce their rights till fome time |
after the date thereof ; but it is impoflible that creditors can have
preference by a decres bearing date before their compearance or
production of their rights.

Heads of the Refpondents’ Argument.

Suppofing the declarator of non-entry {o we!l fised, that the
fame were unexceptionable, vet the refpondent Pow, will be pre-
ferable to the fuperior oif account of her jointure ; for 1t is #rits
Juris that the terce excludes non eniry, as weli as the courtefy
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of the hutband, thefe being wfufruitus conftituted by law, which
do not require for their eftablifhiment the confent or deed of the
{uperior, quia ex jure publico defcendunt. 'The privilege of wives
to terce remains with them, as to their conventional provifions, at
leaft in fo far as the faid provifions do not exceed the terce. There
is no law for depriving wives of the legal fecurity for their con-
ventional provifions, being within the limits of their terce as it is
in the prefent inftance.

But the appellant never proceeded further than a general de-
clarator of non-entry, which is not fufficient to found a preference
of debt s and that general declarator awas in this cafe obtained by collu-

Sron betaveen the fuperior and the bheir of the deceafed waffal. ‘L'o that
fuit the refpondents were neither fummoned nor did they appear
therein, and therefore the {fame cannot operate againft them, nor
create or found a preference to the appellant in their prejudice
without the allowance of the refpondents the creditors. For,
had thefe refpondents known of this {uit it would have been very
ealy for them to have rendered the fame ineffetual, by tendering
to the appellant the arrears of the rents and fervices due to him as
fuperior. And in June 1713, he got payment of, and gave a full
and ample difcharge, and acquittance for all the rents and fervices
that were due to him as fuperior of the faid lands, which was a
plain pafhing from that decree.

The appellant in falt was not abfens reipublice caufa, when the
{uit Airlt began, which continued for fome years. And he was in
Scotland feveral times during the continuance of that fuit, and
when the decree was extrated : but though he had been abfent,
yet that can be no objeltion, becaufe he appeared by his agents
in the faid {uit, and was party to it throughout. His ordinary
lawyers were employed in that affair, and infifted in Court upon
his titles, which by the law of Scotland implies a letter of attor-
ney ornandate, and is equal to a perfonal appearance. And Mr.
Montgomery had alfo a letter of attorney from the appellant, to
at 1n all his affairs as if perfonally prefent.

The interelt of Mr. Montgomery his agent to the refpondent
Mrs. Pow’s jointure was only a temporary concern, determinable
as to him, either by his or her death, and it is her this decree
of ranking principally concerns, and {he has only got the pre-
ference to which fhe was legally intitled: for fhe was not only
preferable as life-rentrix, upon her prior infeftment but vpon
this feparate ground, that her jointure did not exceed her terce,
which would have fuftained her infeftment againft the declarator
of non-entry.

Theobjeltion tothe decree, that feveralcreditorstherebyhave their

§ rightsand titles determined, though not produced till after the date

thereof, is jus tertii to the appellant. The decree was obtained at his

{uit, and the error in date, 1f any was, is but an error arifing from the

extract or copy, taken from the record at his own charges, and upon
his application. Upon a review and examination of the charges
expended by Mr. Montgomery, in obtaining this decree, the appel-
lant in Montgomery’s book of accounts,pave him a full and ample
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acquittance thereof. And he has ever fince grounded his title in
{everal fuits upon that decree, according to his preference therein
and has alfo received feveral fums of money thereupon; and now
becaufe in the event he gets not full payment, it is hard he fhould
require the fame to be reverfed, which would occafion a new fuit
among the creditors, after it has been fo long acquiefced in, noris
there any error in the date; for though thefe titles were produced
after the 7th of Fcbruary, and determined accordingly, yet that
could be noground to reverfe the decree, becaufe there was thereby
no alteration made therein, and they are only thereby ordered to
be added to the other creditors who had right by adjudications,
and all pofterirr to the appellant, and they were included in the
decree of ranking before the Court allowed the appellant to ex-
tract the fome. Thus, none of the creditors were thereby any
ways prejudiced, and the date is regulated by an exprefs order of
the Court.

After hearing counfel, Jt is ordered and adjudged, that the petition
and appec ! be dzfrmji’d (md that the interlocutor, and orders, therein
complained of be offirmed.

For Appellant, Rob. Raymond. Thos. Lutawyche.
For Relpondent, P. King. Fobn Pratt,

John Cheifly the beir put in no anfwer to the appeal.

Michael Ruflell of London, Merchant, - Appellant 4
John Cochran of Waterfide Elq ; - = Refpondent.

12:h May 1714.

Prefumption.— A bond is granted rer a partnerfhip debt to an individual credita®
by ove partner 5 the fame partner ofierwards exccuwes an affignment of the
parinesthiv ‘unds to the creditars in general, bearing to be in full payment
and fatis'alliun of (he perrrerfhip debts; this was recited in-a power of
attorney pranted by the creditois; though the affignment was not executed
Ly the other partner, it extinguifhed the bond to the individual cieditor,

HE tfpondent, and James Home, Merchant in London,
deceafcd, being co partners in trade, bought and purchafed
feveral quantities of goods from Michael Ruflell the appellant’s
father deceafed ; and became debtors to him in feveral fums of
money.

After the diffolution of the faid co-partnerthip, the refpondent
on the 211t of Drcember 1689, executed a bond to the appellant’s
father, reciting that there was due to him by the refpondent and
the faid James Home a fum of 695/, 13s. 5d. fterling, and it
being mott reafonable that the appellant’s father fhould be fully
and completely paid, without being put to any charge in profecu-
ting for the fame, or any further trouble than to lend his name
for recevering the fame out of the partnerfhip eﬂnte, therefore

the





