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acquittance thereof. And he has ever fince grounded his title in
{everal fuits upon that decree, according to his preference therein
and has alfo received feveral fums of money thereupon; and now
becaufe in the event he gets not full payment, it is hard he fhould
require the fame to be reverfed, which would occafion a new fuit
among the creditors, after it has been fo long acquiefced in, noris
there any error in the date; for though thefe titles were produced
after the 7th of Fcbruary, and determined accordingly, yet that
could be noground to reverfe the decree, becaufe there was thereby
no alteration made therein, and they are only thereby ordered to
be added to the other creditors who had right by adjudications,
and all pofterirr to the appellant, and they were included in the
decree of ranking before the Court allowed the appellant to ex-
tract the fome. Thus, none of the creditors were thereby any
ways prejudiced, and the date is regulated by an exprefs order of
the Court.

After hearing counfel, Jt is ordered and adjudged, that the petition
and appec ! be dzfrmji’d (md that the interlocutor, and orders, therein
complained of be offirmed.

For Appellant, Rob. Raymond. Thos. Lutawyche.
For Relpondent, P. King. Fobn Pratt,

John Cheifly the beir put in no anfwer to the appeal.

Michael Ruflell of London, Merchant, - Appellant 4
John Cochran of Waterfide Elq ; - = Refpondent.

12:h May 1714.

Prefumption.— A bond is granted rer a partnerfhip debt to an individual credita®
by ove partner 5 the fame partner ofierwards exccuwes an affignment of the
parinesthiv ‘unds to the creditars in general, bearing to be in full payment
and fatis'alliun of (he perrrerfhip debts; this was recited in-a power of
attorney pranted by the creditois; though the affignment was not executed
Ly the other partner, it extinguifhed the bond to the individual cieditor,

HE tfpondent, and James Home, Merchant in London,
deceafcd, being co partners in trade, bought and purchafed
feveral quantities of goods from Michael Ruflell the appellant’s
father deceafed ; and became debtors to him in feveral fums of
money.

After the diffolution of the faid co-partnerthip, the refpondent
on the 211t of Drcember 1689, executed a bond to the appellant’s
father, reciting that there was due to him by the refpondent and
the faid James Home a fum of 695/, 13s. 5d. fterling, and it
being mott reafonable that the appellant’s father fhould be fully
and completely paid, without being put to any charge in profecu-
ting for the fame, or any further trouble than to lend his name
for recevering the fame out of the partnerfhip eﬂnte, therefore
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the refpondent obliged himfelf to procure payment to the faid
Michael Ruflell, his heirs, or afligns, (they always lending theie
name as above,) of the faid fum of 69¢/. 13s. 5d. out of the part-
nerthip eftate, or in defaule thereof, to pay the fame out of the
relpondent’s own proper eftate before the 8th of the faid month.

The bond was not paid when it fell due; but Home being
throwa into prifon, various letters were written by the appcllant’s
father to the refpondent on the fubject of a propofal which Home
had made to the partnerfhip creditors of afligning the whole
partnerfhip funds to them, in fatisfation of their debts, The
parties in the prefent appeal are not agreed upon the precife import
of thefe letters; but the fcope of them was to perfuade the re-
{pondent to join in executing fuch afhgnment: and Home having
declined to grant fuch afignment arft, the appellant’s father
wrote the refpondent, that he might execute it,

The refpondent accordingly executed a deed, dated the 25th
of January 1692-3, whereby, after reciting the feveral debts due
to the appellant’s father,and the {aid other creditors, the refpondent
did aflign to him and them in full payment and fatisfaltion of
thetr faid relpe&tive debts, all the debts, money, goods and effelts,
belonging to the co-parinerfhip. This aflignment was tran{mit-
ted by the refpondent to one Lllis, a Merchant, in London, who
fhewed the {ame to the creditors. The appellant’s father after-
wards wrote to the refpondent, that he had feen the allignment,
and detired the refpondent to fend an account of the co-partnera
fhip eftate, where it was, and how to be recovered.

The appellant’s father, and the other creditors on the 20th of
February 1693-4, executed a factory or letter of attorney, which
recited the faid allignment made by the refpondent, and did for
the more effcctual recovery of the debts and effelts thereby
afligned, conftuute one George Watfon, Merchant, in Ldin-
burgh, their atlorney, or fallor, with full power to receive, {ue,
and give dilcharges for the fame. An aélion was accorduwly
brought by Waifon before the Conrt of Scllion to recover the
p-u'tncr[hlp efte&ts and fundry f{leps raken therein.  lome, the
refpondenty’ partner, dicd without executing the faid aiignment.

L'he appellaut’s father lived ncar twenty years afier thefe tran{-
altions, but took no ftep againit the refpondent upon the faid
bond. After his death the appellant brought an aétion, as his
adminiftrator againlt the refpondent belore the Court of S-{hon
ppon the faid hond for payment of the faid fum of 6Ggs5/. 13s5. 5d.
with intereft. The refpondent pleaded for dcfcnce, that the faid
difpoﬁtion or affignment executed by him to the creditors, bearing
to be in full (atisfaltion of their refpeétive debts, and which was
accepted of by the appellant’s father, was an janovation of the
bond and equivalent to a difcharge thercof,

‘The Court on the 24th of July 1712, ¢ found that the dif-
£¢ pofition granted hy the reipondent co the appellant’s faid
¢¢ father and others, dated the 21{t of January 1692-3 poiterior
¢ to the bond granted by the refpondent to the appellant’s {aid

¢$ father the 21{t of December 1689, bearing exprelsly to be in
G3 - ¢ {ull
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¢ full {atisfallion to them, and each of them, of their refpediive
¢ debts contracted by ]ames Fome, each of them for their re-
¢¢ {peltive parts, the fa:d difpofition extinguithed the faid bond,
¢¢ granted by the refpondent to the wppellawt s {aid father.”

The appellant reclaimed, and after an{fwers for the refpondent,
the Court on the 24th of ]une 1713, ¢ adhered to their former
¢ interlocutor and further found it inftruted, that the dlfpoﬁtlon
¢ was accepted of by the appellant’s faid father.”

The appeal was brocught from ¢ an interlocutory fentence, or
¢¢ decree of the Lords of Council and Seffion of the zath of July
¢ 1712, and the afirmance thereof, the 24th ]une 1713.”

Heads of the App‘ellanlz s Argument,

The bond having been duly executed, cannot be voided by pre-
fumptions ; and nothing but prefumptions can be pretended in
this cafe, for the aflignment does not bear to be in fatisfallion of
the bond ; and had it been fo intended, no doubt the bond would
have been mentioned in the a{lignment, and the fame delivered up
and difcharged. An afﬁgnmem by the refpondent alone, without
the other co-partner, carried no right to the creditors, and this
wasall they got, for Home never figned it.  On the contrary, he
made an aflignment of all the funds and effeéts to one Thomas
Man without mentioning the other creditors, and attachments
were laid upon the co-partnerfhip effefts, by Home and his
creditors, fo that nothing could be recovered upon that afignment.

Suppofing this deed had been in fatisfation of the bond,
(which 1s ftill denied) yer the fame never having been de-
livered to the creditors can never militate againft them. The
aﬂ'lgnmcnt was fent up by the refpondent to Patrick Ellis,
this is acknowledged both by the refpondent and Ellis upon
oath, but there is no proof of its being delivered; Ellis fwears he
belicves it was, but cannot be pofitive, on the contrary there is
this (irong prefumption that it was not delivered, that when the
appellant commenced his altion, the refpondent baving pleaded
this aflignment in bar to it, he procured the faid alhgnment to he
delivered up by Ellis, fo that it muft have continued in Ellis’s
hands. Nor is it of moment, that the creditors granted a faCtory
in purfuance of that aflignment, fince that was done only to afhit
the refpondent in recovering the co-partnerfhip effelts, in oppoﬁ
tion to the affignment granted by the other co-partner. This
was done at the refpondent’s defire, when the aflignment wag
not in their hands and they knew not the nature of it. And
whatever argument this might be again{t the other creditors, it
can never militate againft the appellant’s father, who only lent
his name to this {mt, as he was exprefsly obliged by the bond,

Heads of the Refpondent’s Argument.

Befides the recital of the afhignment, and the faCtory theres
upon granted to Watfon, the refpondent fet out certain letters
wnttcn in 1692, by the appellant’s father to him, to obtain from
him the afignment in queftion 3 in thefe he mentwncd that tll:eg
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had told Home, the other partner, that the refpondent was will-
ing to aflign to the faid creditors what fhare of the fuid effefls
was in his hands, and perfuaded the refpondent to a compliance
with what had been propofed in order to a fu/l end. which would
be acceptable both to Home and the creditors; and telling the
refpondent, that he (the appellant’s father) was a friend to peace
though to s lofs, and that though the creditors fhould not be
thereby paid their full debts, yet there would be an amicable erd,
which would bring eafe to his mind, though it might be lofs of money
0 hims. And Home having refufed to make fuch allignment firft,
the appellant’s father did, by letter, defire the refpondentto com-
ply alfo in afligning firlt, and to fend up {uch aflignment on his
part, quickly to put an end to that concern.

The refpondent accordingly executed the allignment, 'md!)y
order of the creditors fent it to Mr. Ellis; by Ellis it was given to
the creditors who read and approved the fame, and delivered it
back to him to keep for their ufe, as appeared by a letter written
by the appellant’s father to the refpondent, and by Ellis’s evidence
in the caufe. After the afhiynment had been fent to Ellis in
London, the appellant’s father allo wrote to the refpondent, for
perfc("?mg the bufinefs, to fend up to Mr. LEllis an account of what
money the refpondent had reccived and paid with feveral obliga-
tions or conditional difcharges which the refpondent had taken of
other creditors for the money which he had paid them, faying
that he (the appellant’s father) and the other creditors would then
give difcharges to both the refpondent and [Tome. And this ac-
count and conditional difcharges were fo accordingly fent up.

Nor did the appellant’s father, during his life, or any of the
{aid other creditors, (who all of them weil knew their agteement
and intention, that the refpondent fhould be difcharged on his
granting the faid affignment) ever demand any thing of the refpon-
dent on account of the faid bond, or the faid other debts. ‘L'he
appellant, neverthelefs after his tathen s death, findiog the faid
bond among his walte papers, brought an action thchUPf)'l againfl
the refpondent, when by the deaths of the faid Home, and the
appellant’s father and others, and the great length of time fince
the {aid matters had bren tranfated, the refpondent’s defence was
rendered more difhicule,  ‘The appcllant firlt denied, that therg
had been any fuch alignmeont made to or accepted by s faid
father, and upon his requiring it, the re(pondent produczd upon
oath, all the letters which he had received from the appeliant’s
father relative to the fame. And Me. Ellis produced the ailign-
ment it{clf to the Court of Seflion, and deponed that 1t came o
him under the refpondent’s cover, and that it had been by hum

~ dclivered to the faid creditors, and was by them leftin hbis hands

for their ufe.
After hearing counfel, It is ordercd and adjudged that the petis

tion ant appeal be (jlﬁn{[/;‘(l and that the interlocutory fentence or decree
therein compluined of be affirined.

For Appcllant, Rob. Raymond. P. King,
For Relpondent, 7 ho. Lutwyche.  Sam. dead,
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