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CASES ON APPEAL FROM SCOTLAND.

4

The Gubernators of Herrot’s' Holpital, and
James Young their Treafurer, - - Appellants 4

Robert Hepburn of Bearford, - - = Refpondent.
2d, Fune 1713,

Kirk Patrimory.—The fuperiority of certain church lands, which were pur-
" chafed fiom the crown for an oneroys confideration, and which were fpecsally
excepted in the aét 1633, ¢. 13. ¢ anent regalities of erection,” part of the
general re-annexing alts, found to be in fuch purchalers, where the vaffal
had taken charters and infeftments from the fubje fuperior for near 100

years.

THE lands of the popith clergy foon after the reformation in

Scotland fcll to the crown, and his then Majefty King James
the Gth granted great part of thefe church-lands to certain noble-
men and gentlemen, and ereted them into temporal lordfhips.
Sir William Ballindine had a grant from kis majefty of the eftate,
which had belonged to the abbey of Holy-Rood-Houfe, which
comprehended the barony and regality of Broughton and Canon-
gate. DBy the alk of parliament 1587, c. 29. the temporalities of
all benefices and church lands were re-annexed to the crown ;
but with an exception in the following words, ¢¢ Our Sovereign
¢ Lord and the eftates have declared, and by the tenor hereof
¢ declare, decern, and ordain that the lands, lordfhips, baronics
¢ under-written, &c. are not nor fhall not be comprehended in
¢¢ the faid aunexation, excluding the fame allutterly therefrae, to
¢“ remain with the perfons to whom they were firlt difponed after
¢ the form and tenor of the infeftments made to them thereof.”
Then follows an enumeration of the exceptions, among which is
the barony of Broughtsn.

In 1627, Sir William Ballindine, among other lords of erec-
tion, ﬁgned the fubmiflion to Charles the Firft, upon which his
majefty’s decreet arbitral afterwards proceeded. In the fame year
1627, Sir William, for an cnerous confideration fold and con-
veyed the faid lands to Robert Earl of Roxburgh: And in 1630,
the Earl, with confent of Sir William Ballendine, fold and cona
veyed the fame to King Charles the Firft, for the price of 280,000
merks Scots. This {fum, however, not being paid, the King
granted to the Earl a wadiet over the landsin fecurity of the {aid
fum, under the great feal, on which the Ear] was infeft.

In 1633, feveral 2&ks of parliament were pafled in confequence
of the King’s decreet arbitral. Dy c. 10. & 14. the {upreriorities
of all church linds are anmexed and declared to remain with the
crown for ever, and all rights and {ettlements whatfoever made
and granted to any perfon or perfons by his then majefty or his
predcceﬂbrs, preceding the date of the faid aCts, are declared void |
and null. In c. 13. of thefe a&ts, which is entitled ¢¢ Anent Re-
¢ oalities of Ereflicns,” 1t is ¢¢ declared, decerned, and ordained,
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‘% that the lands and barony of Broughtqn, and othcrs ‘“ mentioned
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‘¢ in the infeftment granted by his majefty under his highnefs’s
¢ great {eal, to his_highnefs’s right trufty coufin and counfellor
¢« Robert Earl of Roxburgh, of the date the day of

¢¢ 1630 years, fhall not be comprehended herein, excluding the
¢¢ fame allutterly therefrom, to remain with the faid Farl, his
¢ heirs and fucceflors, after the form and tenor of the infeft-
‘¢ ments made to him and his authors of the fame.”

In 1637, a tranfation took place between his then majélty and
the appellants; and the king, by a deed, bearing to be with con-
fent of his exchequer, and of Robert Earl-of Roxburgh, fold and
in the molt ample manner difponed to the appellants, the faid
barony and regality of Broughton and Canongate, and in wverbo
principis, promifed to obtain an alt of parliament diffolving thefe
lands from the crown, and declariog that it was the meaning of
the king and parliament, that the exception in favour of the Earl
of Roxburgh, contained in the faid 13th a&t was ordained and in-
tended to have been a quality of the faid 14th act alfo: and in
confideration thereof, the appellants paid off the Earl of Rox-
burgh’s wadlet, amounting to 11,000/ fterling, and further paid
the fum of 3000/, fterlitty to the crown. In 1641, a private alt
of parliament was pafled declaring ¢ ‘That the lands and barony
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¢ of Broughton fhall be by no means efteemed to be compre-

¢ hended within the 14th at of the firlt parliament of King
¢ Charles the Firft; but the words, excepting the regality and
¢¢ and barony of Broughton, fhall be citeemed as inferted in that
¢ 14th alt in the year 1633 above mentioned.”

In 1661, an alt of parliament was pafled, refcinding all alls
pafled in the parliament 16471, but it contained a provifo or decla-
ration in thefe words, ¢¢ And it is hereby declared, that all alts,
¢ rights, and fecurities paflcd in any of the pretended meetings
‘¢ above written, or by virtue thereof, in favours of any particular
¢¢ perfons for their civil and private intercits fhall ftand good and
¢¢ valid unto them untilthefame be taken intofurther confideration,
¢¢ and determined in this or the next {efion of this parliament.”
Another act of parliament was pafled {ame year, ratifying the an.
nexation aéts of 1633, by which all and whatfoever grants, rights,
or infeftments of the {aid {fuperiorities made or granted by his then
majefty, or his father King Charles the Firft, at any time fince
the fubmiflion in 1627 are refcinded and declared void and nul
with the exception of one infeftment in favours of John Earl,
afterwards Duke of Lauderdale. And this a&t befides, holds all
exceptions contained in the ats of 1633, as contained in that act,
and contains a provifo or declaration, by which it is always de-
clared, that ¢ notwithftanding of this alt, any who have gotten
¢ or fhall get any new infeftment of fuperiority of Kirk lands,
¢ the fame fhall ftand good as to fuch vaflals, who have given
¢¢ their confents to the faid right of fuperiority; in regard that
¢ {uch a confent as to his majelty is of the nature of a refignation
¢ of their property in favours of the faid fuperior.”

'The refpondent was proprictor of the lands of Lochbank, part
of the faid barony of Broughton, which had been acquired l;)y
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the appellants in manner before-mentioned. Thefe lands had
been held by the refpondents predeceflors, without challenge, from
the appellants as fuperiors thereof, and the latter had granted
fundry charters and precepts of Clare Conftat to the former as
their vaffals, from 1641 downwards. But the refpondent claime
ing to hold his lands of the crown, the appellants brought an
altion of declarator of non-entry againft him before the Court of
Seflion 3 and the refpondent brought a counter ation of declarator
againft them, concluding that his privilege might be declared to
hold in capite of the crown. Both caufes being heard before the
Court of Seffion, an interlocutor was pronounced on the 13th of
February 1714, by which it was ¢ declared that the refpondent
¢ was acquitted from all claims of fuperiority for his lands of
¢ Lochbank at the appellants’ inftance 5 and that the refpondent,
¢ his heirs and fucceflors, had the undoubted right and privilege
¢ to enter vaflals, and hold the fec of thofe lands of his majefty
¢ and royal {ucceflors the immediate lawful {uperiors thereof.”
The appellants having reclaimed againft this interlocutor, the
Court, on the gth of June 1714, ¢ adhered to their former in-
¢ terlocutor, and found that the ssgunesnis aud acts of parlia«
¢ ment made ufe of and prcduced by the appellants did not ex-
¢ eem the fuperiority of the lands in queftion from the annexa-
¢ tion made by the 10oth and 14th adls of the parliament 1632,
¢¢ and therefore decerned in favour of the refpondent.”

The appeal was brought from ¢¢ an interlocutor or fentence of the
¢¢ Lords of Council and Scflion, dated the 13th day of February,
¢¢ 1%13-14,and the afhirmance thereof or the gth of June 1714.*

Heads of the Appellants’ Argument.
By the aét 1632, c. 14. the fuperiorities of fuch church lands

only were annexed to the crown, the original grants of which
ftood merely upon charters from the crown. But the barony of
Broughton, which camprehends the fubjet of the prefent debate,.
was not in that fituation ; for though it had been originally granted
by a charter from the crown, yet that grant was not only excepted
from the general aét of refumption and annexation pafled in
1587, but the faid grant was confirmed and appointed to remain
with the grantees according to the faid charter and infeftments,
Thus the right ftocd and ftands cn the foot of a public law not
repealed exprefsly, nor by any neceffary confequence. 2dly. The
king having for an onerous or valuable confideration purchafed
this barony, and not having paid the price, fimul et femel, wadfet -
it for the price; and it cannot be imagined, that the king and
parliament meant by the gencral words of the faid adt'1633. c. 14,
to ,deprive the Earl of Roxburgh,s under whom the appellanta
claim, of his wadfet. 3dly. This is the more evident, becaufe in
the 13th a&, paffed the fame day in the faid parliament 1633,
the above refervation is exprefled in the moft ample manner, not
with regard to, the jurifdi¢tion of regality only, but alfo with re-
gard to the lands and barony of Broughton, comprehending the
iilns and others thereto belonging. It were indeed to fuppo}ff’
thing
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thing again(t all equity and reafon, that the very next {ubftquent
chapter of thefe alks fhould be deemed to take away the benefit of
this exception without an exprefs refcinding claufe or reafon
afligned ; and indeed whoever is acquainted with the hiftory of
thefe ats of parliament, containing refumption of the temporality
of juri{dictions and oflices of church lands knows that thefe were
not properly diftin€t atts, but feveral heads of one great fettle-
ment, the printing and forming of which were of courfe left to
the clerk regilter, who has made the 14th a& the laft, though by
the very tenor of the 13th act it appears, that it was the laft in
order, and the exception was inferted in that place as an excep-
tion from the whole annexation: It, therefore, excepts not fpe-
cially the jurifdi€tion of regality which is the fubje&t of the al,
but the barony and lands, which were no part of the fubjelt of
it regularly. athly. As this muft be good to defend the wadfet
for the faid fum of 11,c00/ fterling, fo it ought to defend the
rever{ion which was fairly purchafed for the additional price of
14,000/, whereof the 11,000, was paid to the Earl of Roxburgh,
and the remaining 3,0col. to the crown, for which the hofpital
have not of yearly income above 200/, To fatisfy the niceft
{cruple, too, it was covenanted on the part of the crown to pro-
cure an a&t of parliament, declaring that it was the meaning of
the king and parliament, that the exception in favour of the Earl
of Roxburgh, contained in the faid 13th a&t, was ordained and
intended to have been a quality of the faid 14th at alfo. And
accordingly there was an a&t of parliament pafled in 1641, in
thefe terms, and that not in the terms of a common ratification,
but as a private act, confirming the king’s deed done with advice
of his council in that matter for a very valuable confideration paid
and performed by the hofpital.

This lalt mentioned at 1641 1s not repealed by the refcinding
alt 1661, c. 15.; for this refcinding a&t contains an exception of
all private alls paficd in that parliament, of which nature is the
act in favour of the appellants. The refpondent objeted, that
this laft exception was not abfolute, but temporary, till thofe pri-
vate a&ts fhould be taken into further confideration in that or the
next fefion of parliamenty but that the cafe of all the church
lands was taken into confideration in thefe {eflions: there never
was, however, any at of parliament {ubfequent to the laft above-
mentoned refcinding a@, which in any manner of way had un-
der confideration any of the church lands, fo that the 15th act of
the parliament 1661 ftill ftands good and valid.

Itis to be remembered, too, that the king was in pofleflion of thofe
lands in fee, upon pafling the above-mentioned a&kt 1633. But if
the refpondent had any right or title, as he pretends, to the fuperio-
rity of the above-mentioned lands, he would be debarred by
the a& of parliament 16(7, c. 12, ¢ Anent Prefcription of
¢ Heritable Rights,” by which it is enalted, ¢ that whofoever
‘¢ his majefty’s leiges, their predeceflors and authors, have
¢ bruiked or enjoyed heretofore or fhall happen to brook in time

‘¢ coming
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¢¢ coming by themfelves, their tenants, and others having their
¢¢ rights, their lands, baronies, annual-rents, and other heritages,
“ by virtue of their heritable infeftments made to them by his
¢ majefty, or others their fuperiors and authors, for the fpace of
¢ 40 years, &c. that fuch perfons, their heirs, and fuccefiors,
¢¢ fhall never be troubled, purfued, or inquieted in the heritable
¢ right and property of their faids lands and heritages forefaids by
‘¢ his majefty, or others their fuperiors and authors, their heirs
¢¢ and fucceflors, nor by any other perfon pretending right to the
¢ fame by virtue of prior infeftments, public or private, nor upon
¢ no other ground, reafon, or argument, competent of law, ex-
¢ cept for fal{fchood.”

Befides the refpondent and his predeceflors, in virtue of the
the claufe of the before-mentioned act 1661, c. 53. are debarred
from holding of the crown, for his predeceflors have for almoft
100 years ¢ given confent to the faid right 6f f{uperiority,” and
taken their charters from the hofpital accordingly.

Heads of the Refpondent’s Argument.

The afls or f{tatutes of annexation are general, and compre-
hend all fuperiorities of church lands whatfoever, and make no
diftinction whether the grant had been for an onerous confidera-
tion or not, and whether before or after the annexation. Parti-
cularly the before recited act 1661, c. §3. does refcind all grants
made by King Charles the Firft, except that in favour of the Duke
of Lauderdale, which confirms the rule and law as to all other
grants not excepted. Though the grant made to the Earl of
Roxburgh, and by him to the appellants, might have been for
onerous confiderations ; yet the firft grant was in favour of Dal-
lindine of Broughton, and it does not appear that his grant was
for any onerous confideration, and he is one of thofe who fub-
{cribed the {ubmiflion to the king in 1627, upon which the alls
of annexation followed.

With regard to the aék 1633, c. 13. relied on by the appellants,
there is a great diftinflion between a regality and a fuperiority.
Several of the church lands having been crected into regalities in
favour of the bifhops and abbots, whereby they had a power over
their tenants and vaflals in civil and criminal matters; thefe were
alfo annexed to the crown, with the exception i1n favour of the
Earl of Roxburgh, fo that the vaflails of that regality remained
fubject to the earl’s jurifdiCtion or power. DBut this 1s different
from the fuperiority ; a convincing proof of which is, that the
very next adt, c. 14. annexes the fuperiority of all church lands to
the crown, withour any exception in favour of the Earl of Rox-
burgh : and the a&k 1667, c. 53. refcinds all grants made by King
Charles the Firft, except that in favour of the Duke of Lauder-
dale. But what fully anfwers the appellants’ argument on this
head is, that when the Earl of Roxburgh in 1637 fold the lands
of Broughton, with confent ot the king, to the appellants, his

majclly promifes in the next parliament to procure thefe lands
' diffolved
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diffolved from the crown, fo that if they had not been annexed,
there was no occafion for fuch an act. .

But this was never done, nothing was obtained in the parliament
1641, but a fimple ratification pafling in courfe on the laft day of
the parliament, among 300 more, of which this is the 13¢th: they
were never printed among the other alts of parliament, but paflfed
of courfs, and might be obtained by any perfon who demanded

them; and they can never prejudge the interelt of a third perfon

having a prior right, which is the cafe of the refpondent. His
right is preferved by the act Salvo jure cujuflibet, which is always
the lalt a&t of every parliament. But diflolutions of fuperio-
rities thit had been annexed to the crown’ mult be by fuch
public ats of parliament as pafs with all the decliberation and
folemnities of the alts of annexation, and have the royal af-
fent, which is not pretended to have been the cafe with the
act 1641.

With regard to that part of the a&t,1661, c. §3, founded on by
the appellants, There being a publick law annexing thefe {u-
periorities to the Crown, no deed of the vaffals could without
confent of the Crown deprive it of that fuperiority, but accord-
ing to the tenor of the exception contained in this laft-mentioned
a&t, which is an exprefs confent by fome writing from the
vaflal.  This is clear by the words of the ftatute, viz. ¢ In re-
¢ gard fuch a confent, as to his majefty, is of the nature of a
“ refignation,” or giving over the lands to the fuperior to be
holden of the king. So, this confent was to be by fuch an ex-
prefs and pofitive deed in writing, as was equivalent to the vaflals
{urrendering to the king ; and the {fame vaflal continuing only to
take charters, or new titles, from thofe, who had been lords of
eretion, was but a temporary expedient, and a confent by impli-
cation, and not equivalent to a refignation in the Crown’s hands
required by the {tatute.

Nor can the a&t 1617, ¢. 12, with regard to prefcription take
place here, for the appellants’ contralt in 1637 was entirely
cut off as to the right of {uperiority, by the a& 1661,
c. £3, and fo was no title of prefcription unlefs it had been
rencwed after the faid a&t. The pofleflion for forty years, by the
law of Scotland, gives no right, where the perfon claiming it has no
title, and when the defender has it in his choice to a&t and do this
or that way, (which by the dolors of the civil law is called aftus
mere facultatis,) except he had given a pofitive writing binding
him toit. ‘This is confirmed by all the eminent Scots Lawyers
who write on this fubjety and is the conftant pratice of the
Lords of Seflion in the like cafes. Nor is it to be doubted but
that the crown in this cafe can oblige the refpondent to take his
charters or titles, immediately from it as vaflal to the crown,
" becaufe no deed done by the vaflal can prejudge the fovereign
without his own confent.
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After hearing counfel, It is ordered and adjudged that the faid Judgment,

iuterlocutor or fentence, and the ajfirinance thereof complained of in 2Juneizis,

the [aid appeal, be reverfed ; and it is ordered and declared, that the
S Supe-




124

CASES ON APPEAL FROM SCOTLAND.,

Sfuperiority of the lands in queftion, called Lochbank, lying within the
barony of Broughton, fball belong to the appellants.

For Appellants, David Dalrymple.  Sam. Mead.
For Refpondent, Edward Northey.  Spencer Cowper.

[~ 3

The judgment here reverfed is founded on in the Ditionary
voce Kirk Patrimony, vol. 1. p. §31.

Cafe 31. The Corporation of Butchers in Edinburgh, Appellants ;

The Magiftrates of Edinburgh, and Corpora-
tion of Candlemakers there, - <«  Re/pondents.

29th Fune 1713.

Burgh Royal.—The Court of Seflion having found that the butchers of Edin-
burgh fhould be reftrained from rinding tallow for fale, and that the ma-
giftrates could oblige them to fell their tallow at a certain price to the candle-
makers, which was in terms of a bye-law of the magirates, ratiSed by a
private a& of parliament, the judgment is reverfed.

A& of parliamen: 1540, ¢. 123.—~This a& was not fufficient to reftrain the
buccners from melting or rinding their tallow.

1424, C. 32. BY an alt of parliament 1424, c. 32. it is enalted, ¢ that na

¢¢ Taulch be had out of the realme, under the paine of ef-

1540,c.123. *¢ cheitte of it to the king.”” By another alt of parliament 140

c. 123. 1t is enalted, ¢ that na maner of man, flefchour nor
¢ others, to burgh nor to land, take upon hand to rinde, melt,
¢ nor barrel tallun, under the paine of tinfel of all their gudes.”

The magiftrates of Edinburgh, by a regulation or bye-law, dated
the 15th of September 1517, difcharged all the inhabitants of
the burgh, other than the candle-makers ffom melting tallow or
making candles, except for their own ufe and to burn in their own
families. DBy another regulation or bye-law, dated the 1oth of
O&ober 1551, the magiftrates ordained, that no butcher or other
perfon within the faid burgh, fhould fell any tallow to ftrangers
or inhabitants of other towns, but to the neighbours and candle-
makers thereof ; and that no freeman, other than the candle-
makers, by themf:zlves or fervants, fhould melt any tallow for
making of candles, beyond what they made for their own ule,
under the pain of efcheat thercof, payment of §/. to the com-.
mon works, and banifbing the town. King James the 6th, on the
4th of May 1597, by a ratification of privy council, and a grant
under the great feal, not only ratified the faid a&ts and ordinances
of the magiftrates, but all fuch further rules and counftitutions as
fhould be thereafter made in favour of the candle-makers.

By another regulation or bye-law, dated the 27th of September
1693, the magiftrates ordained, ¢ that the price of rough tallow
“ fhould not exceed 48 fhillings Scots per ftone, and that the

“ price of candles fhould be 58 fhillings Scets per ftone; and
¢ that






