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CASES ON APPEAL FROM SCOTLAND.

George Hamilton, an Infant, and William
Hamilton of Grange, his Father, Tutor
and Adminiltrator in Law, - - Appellants ;

Captain George Bofwell, Brother to David
Bofwell of Balmutio decealed, - - Refpondent.

1oth Feb. 1517-18.

Reprefentation.— A difpofition is made by a perfon to one of his daughters, and
the beirs of her body, whom failing to s his heirs and affignees:
upon this difpoficion the daughter is infeft, and dying without iffue, her fifier
is ferved tanguam legitima et propinguicr beeres to the father and her: it is
~ found that the fervice ought to have been as heir of provifion.

Curtefy.—An heirefs’s infeftment, reduced after her death for informality, but
not quarrelled in her lifetime, is {ufficient to {upport the curtefy,

OHN Bruce of Weflter Abnie, deceafed, had two daughters,
Margaret and Elizabeth. Margaret the elde{t was married to
the refpondent, Captain Bofwell; and had ifflue one daughter,
Margaret Bo{well, who afterwards became the wife of the appel-
lant William, and mother of the appellant George. John Bruce,
the father, made a difpofition of the faid lands of Wefter Abnie
and others to his faid daughter Elizabeth, and the heirs of her
body, whom failing to his heirs and aflignees what-
foever. The {aid John Bruce foon after died, as did alfo the faid
Elizabeth his daughter, (to whom infeftment had been given on
the difpofition), without heirs of her body; whereby the faid
fubjelts defcended to Margaret Bofwell, daughter of the refpon-
dent and the faid Margaret, the daughtcr of John Bruce, Mar-
garet the mother being then deceafcd.

The refpondent’s daughter being under age, he had caufed her
to be ferved in fpecial tanquam legitima et propinquior hares to her
grandfather John Bruce and her aunt Elizabeth; and after this
fervice infeftment was taken, and the inftrument of fafine duly
recorded. The refpondent entered to the pofleflion of the eftate,
and received the rents and profits thereof.

By contrad of marriage, entered into in O&ober 1698, be-
tween the appellant William, and the refpondent on the part of
the faid Margaret his daughter, it was agreed, that the refpondent
fhould give his daughter 6000 merks in marriage portion; and in
confideration thereof, that the and the faid William Hamilton,
after their marriage, fhould make a conveyance in favour of the
reipondent, her father, of the eftate fhe had fucceeded to as afore-
{sid. 'T'he marriage accordingly took effet, and in confequence
of the faid contract or agreement, the appcllant William, and his
wife Margaret, who was ftill under age, executed a difpofition of
the premifes to the refpondent.

Soon after the appellant William and his wife brought an ation

before the Court of Seflion againft the refpondent for reduftion
of
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of the faid contract or agreement, and the difpofition made in

" confequence thereof, as being obtained by fraud, and while Mar-
garet was under age. The purfuers ftated, that at the time of
the treaty for the marriage, the refpondent reprefented the eftate
to be worth nothing, as being greatly incumbered, and infufficient
to anfwer the debts: that however out of regard to his daughter
the refpondent propofed to give her the faid 6000 merks, in con-
fideration of their conveying the eftate to him. And that the
purluers being entire ftrangers to the circumftances of the eftate,
and relying upon the refpondent’s veracity, agreed to the terms
propofed.

After fundry procesdings in this altion, and a proof relative to
the lefion taken therein, the Court, on the 19th of December
1701, found ¢ That Margaret Bofwell, being a minor when fhe
¢¢ {igned her marriage contra¢t and the difpofition, fhe ought to
¢ be relicved againtt the {ame; but, that William her hufband,
‘¢ being of age, and having proved no concuflion or circumvene
¢¢ tion, the reafons oftered by him were not fuflicient to relieve
¢ him againft the deeds fubfcribed by him before and after his
¢ marriage; and therefore afloilzied the refpondent from his
¢ ation.” And after a count and reckoning, the Court, on the
25th of July 1705, ¢ reduced the faid deeds in fo far as they
“ were granted or fubfcribed by the faid Margaret Bofwell, aund
¢¢ could be any way extended againft her and her heirs; and
¢« found that fhe ought to be reponed againft them upon enorm
¢ lefion and minority; and likewife reduced the faid obligation
¢ entersd into by the appcllant William, whereby he under a
¢¢ penalty obliged himfelf, that the faid Margaret thould convey,
¢ but the appellant William being major afloilzied the refpon-
“ dent from the faid action fo far ds the faid appellant Wil
¢¢ liam could have any right by his jus mariti or curtefy to the
¢¢ fubject difponed by bis wife and him to the refpondent (4).”

Margaret, the refpondent’s daughter, dying in 1710, the appel-
lant William, ber hufband, caufed their fon the appellant George
to be ferved heir to John Bruce his great grandfather, and Eliza-
beth his great aunt: and thereupon commenced two feveral
altions in the name of his fon before the Court of Seflion, againft
the refpondent; the one to reduce and make void the rights and
titles that had been eftablithed in the perfon of Margaret the
wife ; and the other to remove the refpondent from the life-rent
eftate,

The caufes were conjoined, and after fundry proceedings the
Court, upon the 29th of June 1714, ¢ Found that -by the con-
¢ ception of the dilpofition by John Bruce to Elizabeth, and fhe
¢¢ having died without heirs of her own body, the fucceflion did
¢ not devolve upon Margaret Bofwell as heir of line to Eliza-
¢¢ beth, but devolved upon the heirs of line of John Bruce as
¢¢ heirs of provifion to Elizabeth, and that the titles the appellant

«

(a\ Thefe interlocutors and affirmances thereof form the fuhje@ of a fecond appeal
_ hetween the fame pastics in 17215 but they do not enter ioto the pretent quattion,
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¢¢ had made up for his fon carried only the right of [uperiority
¢¢ and were not fufhcient in 2 removing.”

The app lant George’s titles were made up of new in terms of
that interlocutor; and it was contended on his part that his mo-
ther’s fervice and fafine not being as heir of provifion to Elizabeth,
the fame was void.  I'be Lord Ordinary, by interlocutors on the
25th of January and 25th of Fcbruary 1714-15, reduced the faid
Margaret’s ¢¢ fafine, and decerned the refpondent to quit the pof-
¢t fetiion, fince Margaret was not ferved heir of provifion to Eli-
¢t zabeth.” But the Court, on the 24th of June 1715, ¢ found
¢¢ that Margiret Bofwell’s felation was cognofced both to John
¢« and Llizabeth Bruce in terms of the forefaid interlocutor of the
¢ 2gth of June, and remitted it to the Lord Ordinary to hear
¢« parties upon the nullitics objeCted to Margaret’s infeftment.”

Parties being afterwards heard on the alleged nullities of the
retour and infeftment, before the Lord Ordinary, his lordfhip, on
the 15th of July 1715, ““fuflained the firft nullity objeted againit
¢¢ Margaret Bofwell’s retecur as heir to the deceafed Elizabeth
¢¢ Bruce, in regard Elizabeth Bruce was infeft upon her father
¢ John Bruce his precept in all the lands difponed by tim to her,
¢ whereby fhe held the lands of John Bruce the difponer, and
¢¢ not of the crown as the record bears. And as to.the {econd
¢ and third nullities that the precepts for infefring the faid Mar-
¢ garet were not direted to the proper officers fuftained the
“ {ame, and likewife the obje&ion agamnft the faid Margaret’s
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. ¢¢ infeftment of the burgage lands, in refp<Ct her predecefior Eli-

¢¢ zabeth Bruce her infeftment thercin was null, the fame bear-
“ ing to be paft on the precept in John Bruce’s dtfpoﬁtlon, and
¢ yet that precept of fafine does not contain thefe lands.”

The refpondent having reclaimed againft this interlocutor, in-
fited, that though there might have bcen fome omilfions in the
form of paffing thefe fafines, yet although fhe had never been in-
feft the curtely ought to fubfilt; and in fu pport thereof he founded
upon the aét of parliament 1695, C. 24. intitled, ¢ A& for ob-
¢ viating the frauds of apparcnt heirs.” / And he contended that
fhe having been in poficfhon for many years, the appellant her fon
could not pafs by her, but muft be liable to her deed, whereby
the curtefy to her hufband was fupported. And 2dly, That the
infeftments, not having been objeted to in Margaret’s lifetime,
were fuflicient to fupport the curtefy. The Court, on the 27th
of July 1715, ¢ repelled the defence upon the aét of parliament,
¢ but found, that Margaret Bofwell’s infeftment not having been
¢ quarrelled in her own lifetime was fufhcient to fupport the
curtely.” Awnd upon the 28th of ]ul «¢ affoilzied the refpon-

¢¢ dent from the appellant’s ation.”

‘The appellants having reclaimed, the Court, on the rgth of
June 1716, ¢ found, that the refpondents right to the curtefy
¢« ought te {fubhft, in regard if his daughter’s infeftment had been
¢« quarrelled in her lifetime, he might have made up the defels
¢ thereof by infefting her again.”” And to this interlocutor the
Court adhered on the 4th and 20th of July thereafter. -
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The appeal was brought from ¢ an interlocutor of the Lords
¢¢ of Sellion, made the 24th of June 1715, and from that part of
¢¢ the interlocutor of the27th of July following, finding Mar-
« garet Bofwell’s infeftment not being quarrelled in her lifetime
¢« was fufficient to {fupport the curtefy ; and alfo from the inter-
¢ locutor of the faid Lords of the 28th of July 1715, the 15th of
¢ June, 4th and 20oth of July 1716.”

Heads of the dppellant’s Argument.

Since the Court, by their interlocutor of the 29th of June 1714,
found, that the fuccefhon did not devolve upon Margaret Bo{well
as heir of line to Elizabeth, but to the heirs of line of John Bruce
as heirs of provifion to Elizabeth, and upon this foot the appel-
lant George was obliged to be ferved of new ; it is hard to con-
ceive how Margaret could claim the fucceffion, fince the is {erved
only heir general to Elizabeth, which is entirely different from
what the interlocutor requires 3 for in that cafe fhe ought to have
been ferved tanquam bheres provifionis, or hares wvirtute provifionis ;
and it is impoflible that a perfon can be ferved heir of provifion,
and the f{ervice and retour fay nothing of it.

The deed of conveyance made by the faid Margaret and the
appellant William of the lands in queftion to the refpondent was
reduced and declared null upon the head of minority and lefion, in
fo far as concerns the intereit of Margaret and her heirs, but in
fo far as concerns the appellant William’s curtely it is not reduced.
If Margaret the wife, however, was never infeft, then the hufband
could convey no curtefy, becaufe he could have none. And itis
an undoubted principle that the hufband can have no curtefy but
of fuch lands as the wife was in her lifetime feifed in : but the wife
in this cafe was not feifed, or, which is the {ame thing, was not
not duly feifed, and her infeftment was null. If then the wife
was not infeft, or if her infeftments were null, and the fuccef-

fion did not really devolve upon her, how can that infeftment fuf-
tain a curtefy ? ”

Heads of the Refpondent’s Argument.

Margaret was ferved tanquam legitima et propinguisr hares to
John her grandfather, and to Elizabeth her aunt 3 which being a
general defignation, applicable to all heirs in_fuo genere, though it
did not exprefs the word beir of provifion, the fame muft be under-
ftood under all the chara&ers, whereby fhe could reprefent them,
and infeftment and pofleflion of the lands was taken upon that
fervice. The Court of Scflion, by their precedents (in Forbes’s
Decifions), Livington v. Menzies, z2d January 1706, and Lord
Dalhoufie v. Lord and Lady Hawley, 1 3th November 1712, efta-
blithed this do&rine. And the reafon is fironger in this caf-,
where Margaret was ferved heir in {pecial to her grandfather and
aunt, which includes a general fervice.

' Though the fafines were reduced, yet the bufband’s curtely
muft fublft, becaufe there was no lefion to the heirs of the mar-
riage ; for when Margaret the beirefs died, the ftood infeft, and
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in pofleflion from the date of her fervice to her death, which was
fome years, and her father accounted to her and her hufband for
the rent of the eftate till her marriage, and confequently the cur-
tefy once took place, and fo accrefled to the refpondent all the
time fhe lived ; and, if the refpondent had not depended upon the
difpofition made to him by his daughter and her hufband, he
could eafily have ferved her heir to her aunt and grandfather in
the fame manner the appellant William has done his fon. It
will not be pretended, that the appellant George could have fuc-
ceeded while his mother lived 3 and for the fame reafon, not fo
long as his father lives 3 for it is not to be fuppofed, that his own
birth, entitled him both to the fee and life-rent of the eftate, and
fo to exclude his father and mother’s intereft therein. - And it is
obferved by Lord Stair, in his printed Decifions, Gray v. Gray,
25 July 1672, that although an infeftment or fafine were reduced
as to the fee, yet that it did fubfift as to the hufband’s life-rent ;
becaufe, that there was thereby no lefion to the heirs, feeing it was
prefumed the hufband would have cognofced his fpoufe heir, if
that infeftment had been quarrelled in her lifetime, and fo en-
joyed the curtefy.

Journal, After hearing counfel, If is ordered and adjudged, that the faid

Yo Feb.  petition and appeal be difmiffed this Houfe, and that the feveral inter=

.8 : .
YIXT=% ocutors therein complained of be affirmed. :

On the point of the sreprefentation, the precedent does not
appear to be obferved by former Colletors of Decifions.

A part of the caufe between the parties i1s given by DBruce
but it feems merely interlocutory, being, in effet, fubfequently
reverfed by the Court.





