CASES ON APPEAL FROM SCOTLAND.

Simon Lord Lovat, - « - =~ « - Appellant;

Kenneth Mackenzie, Faftor and Aflignee
of the Creditors of Alexander Mackenazie
late of Fraferdale, - - - - - - Refpondent.

ath April 1719.

Liferent Efcheat.~=An a& of parliament, at the time of the rebellion v715,
having ordained perfons fummoned by the crown to appcar before the Court
of Jufticiary, and find caution for their good behaviour under the pain of
life-rent efcheat, &c.; and the life-rent efcheat of a peifon negleting to
appear, being adjudged and granted to a donatory; though there was no
previous declarator, the rents are ordered to be paid to the donatory ; but the
creditors who were real at the time of the falling of the efcheat are ozdered to
be charged on the eltate in due courle of law.

Conflruétion of the a&ls of parliament 1 G. 1. ¢, 20. ard 50. and 4 G. 1. 6. &,
The a€t 1 G. 1. c. §0. having enacted that all perfons who fhould be at-
tainted of high treafon, before the 24th of June 1718, fhould forfeit all
eftates which they were in poffeflion of on the 24th of June 2715, or aftere
wards, to his majcfty ; and declared that every grant of fuch eftate, or any
part theref made by his majefty, fhould be void : Under the prior aét 1 G. 1.
. 20, a perfon’s {ife-rent efcheat being adjudged on the 13th of O&ober
1715, is gifted away by the crown; he was afterwards attsinted of high
treafon before the 24th of June 1718 5 but the gift of efcheat is found to

 fubfit, notwithftinding the provifos of the lat men‘ioned 2&.

The velting a& 4 G. 1. ¢. $. having declared the judgments of any court,
relative to any claim out of a forfeited eftate made fince 24th June 1713, to
be void ; but containing a provifo in favour cf the gift of etchear before~
mentioned, the judgmeat given in this cafe was not voided by faid act,

BY an a& of Parliament 1 Geo. 1. c. 20. intituled * An a& for
¢¢ encouraging all fuperiors, vaflals, landlords, and tevants in
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¢ Scotland, who do and fhall continue in their daty and loyalty

¢ to his majefty Ring George” &c., it was, inter alia, enalled
that from the 1ft of September till the 23d of January 1715,
the king’s advocate or folicitor in Scotland, might upon a war-
vant from his majefty apply to the Lords of Jufticiary for an
order to fummon fuch perfons whofe names fhould be contained in
the warrant, to appear at fuch time and place as his majefty thould
appoint, to find {ufficient bail for their loyal behaviour ; and in cafe
of contempt or wilful difobedience, every perfon fo charged
fhould incur the pains of fingle and life-reat elcheat, to be
brought in for bis majefty’s ufe, and fhould be fined in §ool. and
be liable to a year’s imprifonment. -

Alexander Mackenzie of Fraferdale, the hufband of Emilia
who took the title of Baronefs of Lovat, was fummoned to ap-
pear before the Court of Julticiary 3 but having negledted tc do fo,
judgment was given again{t him in terms of the faid at upon the

13thof OQober 17i5. And he was allo engaged in the rebellion
that year.

By anpther aét 1 Geo. 1. c. 50. inutuled ¢ Ana&t for ap- s G.1.
s¢ pointing commiflioners to enquire of the eftates of certain ¢ 5o

 graitors” &c., it is, inter alia, enaéted, that all the eftates real
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and perfonal, whereof any perfons (who fince the 24th of June
1715, had been attainted of high treafon or fhould be attainted
before the 24th day of June 1718, for any treafon committed
before the 1ft of june 1716,) fhould, be feifed or poffefled of, in-
terefted in, or entitled unto, on the 24th of June 1715, or at
any time afterwards, fhould ftand gnd be forfeited to his Majefty,
his heirs, and fucceflors, and fhould be deemed vefted and ad-
judged to be in the atual and real pofle{fion of his majefty, with.
out any inquifition fcr the ufe of the publick. This act con-
tained a claufe to the following purport; ¢¢ and to the end the
¢¢ public may have the benefit of all the forfeited or forfeitable
¢ eftates by this aét vefted or intended to be vefted in his majefty,
¢ it is hercby enafted and declared by the authority aforefaid,
¢¢ that all and every grant, demife, leafe, confirmation, reftitu-
¢ tion, aflurance, and difpofition whatfcever, made or granted,
“ or to be made or granted by his majefty, his heirs, or fuc-
¢ ceffors, under the great fcal of Great Britain, or under any
¢ his majefty’s feals in England, or Scotland, or otherwife, of
¢ the fame eftates or any of them, or any part thereof, fhall be
“ and are hereby declared to be null and void to all intents and
¢ purpofes whatfoever.”

After the pafling of this alt, and whilft the faid Alexander
Mackenzie was in prifon for being engaged in the rebellion, the
appcllant petitioned his majefty for a grant of the faid §col.
penalty, and of the fingle and life-rent efcheat, incurred as
aforefaid. The appellant in his petition fet forth, that the lands
(which were the eftate originally of the faid Emilia) were worth
about soo/. per annum, but very much incumbered with debts,
{o that it could not then be known what the clear produce might
amount to, and thatf{uch a grant would operate thus: that if
the faid Alexander Mackenzie thould elude jultice, by not being
conviéted of treafon, this grant would take place during his life 3
and that if he fhould be attainted, it would reach his perfonal
eftate at the time of the judgment againft him for not obeying

, the fummons, and the rent of his lands during his life, as far as
the fame fhould not be limited or reftrained by any a&t of Parlia-
ment concerning forfeitures. On the 23d of Auguft 1716, his
then majcfty, in confideration of the appellant’s zeal and fervices
in {upprefling the rebellion in the north of Scotland, did by his
grant under the privy feal, give, grant, and difpone to and in
tavour of the appellant what had fo fallen by the faid {entence
againft the faid Alexander Mackenzie,

'The appellant having entered to the poffcflion of the eftate of
Lovat in confequence of this grant, he laid arreftments in the
hands of the tenants for their rents ; and arreftments having been
alfo ufed by the refpondent, the tenants brought an a&ion of
multiple poinding before the Court of Seflion, in which the ap-
pellant and refpondent appeared for their feveral interefts. Penda
1ng this altion Alexander Mackenzie was attainted of high
treafom
_ The refpondent contended that no grant from the crown of
the fingle and life-rent efcheat could be in prejudice of creditors 3

‘ eipecially
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efpecially fince the very a&k which gave thefe efcheats to the
crown did 1n feveral places thew the anxious care of' the legifla-
ture to prevent any juft and lawful creditors from fuffering by the
rebellion.  And he referred to part of the preamble of the att,
in thefe words, ¢ And whereas in fuch conjuncture elpecially,
¢ it is moft juft to punifh rebellious fubjeéls, and at the fame
¢ time to reward fuch as continue firm and loyal to his majefty’s
¢ perfon and government.” In proof of this intention of the
legiflature, he cited alfo the following claufe in the a&t, ¢ And
¢ becaufe it is hard, that any creditor remaining in peaceable
‘¢ and dutiful allegiance to his majefty, his heirs, and fuccelflors,
¢ {hould {uffer by the rebellion of his debtor, be it therefore
¢ enalted by the authority aforefaid, that no conviltion or at-
‘¢ tainder on account of the high treafon or treafon above-men-
¢¢ tioned, fhall hurt or exclude the right or diligence of any fuch
¢ creditor remaining peaceable and dutiful for fecurity or pay-
‘“ ment of any true, jult, and lawful debt, contracted before the
¢ commiflion of any of the aforefaid crimes.” And he con=-
tended, that though the efcheat was not exprefsly named in the
alt, yet in the conftrution of law, the aét was to be extended
to fuch perfons, who by it are brought under certain penalties by
which loyal creditors would fuffer prejudice, if the faving claufe
were not extended to them. And the rather in this cafe becaufe
the eftate was the eftate of the wife of Alexander Mackenzie,
~and could not be forfeited but for his life, and fhould the grant
in favour of the appellant fubfift, the creditors would be deprived
of the only fund for their payment, which was the rents and
profits of the eftate during his life. He contended too, that
Alexander Mackenzie having been convitted of high treafon, his
real eftate became vefted in the crown for the ufe of the public
from the 24th of June 1714, which was long before the penalty
of the life-rent efcheat was incurred, being the 13th of O&ober
following ;-and therefore that the life-rent efcheat, which was
fubfequent, could not be a burden upon the cltate antecedently
forfeited for treafon 3 and fince the law in general vefted all eftates,
there was no reafon to infer the exception of efcheats. And he
- ftated, that {uppofing the life-rent efcheat had been incurred, yet
it was abforbed by the following forfeiture arifing from the at-
tainder, or though the life-rent fubfifted after the forfeiture, yet
the fame was to be underftood to be given to the public.

The appellant was heard in anfwer to all the objeltions of the
ref[pondent, and the Court, on the 18th of December 1717,
¢ found that the efcheat being given pofterior to the a&k of par-
“ llament appointing commiffioners, to enquire, &c. whereby the
¢ forfeited eflates are vefted in the crown for the ufe of the puB‘lic,
““ the rents of the lands in queftion are abforbgd and compre-
¢ hended in the forféiture of the {aid Alexander Mackenzie ; albeit
¢ the forfeiture was polterior to the gi{'t of theefcheat ; and found
¢ that the rentsof the faid lands are thereby {ubjeét to the debts and
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diligences of the creditors preferably to the appellant.” And
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by another interlocutor on the 21ft of December 1717, the
Court ¢¢ preferred the creditors to the donator, and decerned ac-
¢ cordingly.”

'The appeal was brought from ¢ two feveral interlocutory fen-
¢¢ tences or decrees of the Lords of Seflion in Scotland of the
¢ 18th and 21t of December 1717.”

After this appeal had been lodged, the creditors of Alexander
Mackenzie prefented a petition to the Houfe of Lords, ftating
an at of parliament which had been paffed alfo fince entering the
appeal; the a& 4 Geo. 1. c. 8. intituled, ¢ ana& for vefting the
¢¢ forfeited eftates in Great Britain and Ireland in truftees, to be
¢¢ {old for the ufe of the public; and for giving relief to lawful
¢¢ creditors by determining the claims,” &c. DBy this alt the
truftees were empowered to hear, determine, and adjudge all
and every claim and claims of the lawful creditors and other
claimants upon the forfeited eftates, and the determinations of
the truftees were to be final, if the party claimant did not within
twenty days enter his appeal to the Court of Delegates. By a
claufe in the faid a& it was enalted, ¢¢ that all and every fequef-
¢ tration, fufpenfion, arreftment, and other act and decree, made
¢ and pafled by any Court of Judicature fince the 24th day of
¢ June 1715, or which fhall hereafter be made and paffed other-
¢¢ wife than according to the direttions of this prefent att,
¢¢ whereby any right, title, charge, or intercft, into, out of, or
¢ upon any of the forfeited eftates hath been or fhall be decided
“ and determined in favour of any creditors or perfon claiming
« intereft thercin, or whereby any perfon or perfons have been

. ¢« or fhall be entitled to poflefs any part of the faid eftates, real

¢ or perfonal, or to levy, receive, or difcharge, any part of the
¢“ rents and profits of the fame by any fuch decrees or fentences,
¢ or without any lawful title, are hereby declared to be void,
¢ null, and of no effc&t, as if the fame had never been made or
¢t paffed.” |

This a&k contained a provifo to the following effelt, ¢ that
¢ nothing herein contained fhall be conftrued to extend to, or in
¢ any way to invalidate or infringe a grant made by his majelty,
¢ and paflfed under the privy feal of Scotland, bearing date the
¢ 23d day of Auguft 1716, whereby his majefty grants to Simon
¢ Lord Lovat the fingle and life-rent efcheat and fum of gool
¢ penalty, incurred and forfeited to his majefty by Alexander
¢ Mackenzie of Fraferdale, on account of his difobedience and
¢¢ not appearing before the Lords of Jufticiary, when fummoned
« {o to do, purfuant to the direCtions of an a(t pafled in the laft
¢ f{eflion of the prefent parliament, intituled, ¢ an act for encou-
¢ raging all fuperiors,” &c. The petitioncrs therefore prayed,
that the appeal thould be difmiffed.

The Houfe made an order, that the creditors fhould be at
liberty to be heard by their counfel on the matter of the faid peti-
won at the fame time the caufe was heard.

Heads



CASES ON APPEAL FROM SCOTLAND,

Heads of the Argument of the Creditors on this preliminary Point.

The appeal being brought to reverfe thofe fentences which are
fince annulled and made void by the faid a&t 4 Geo. 1. c. 8. the
creditors hope the faid appeal fhall be difcharged, efpecially fince
the appellant in the mean time continues in poffeflion of the
eftate, and thereby deprives the creditors of their juft debts and
intere(t, which many of them want for their fubfiftence.

With regard to the provifo contained in this act in favour of
the appellant ; this provifo only relates to the grant, but not to
any decree for or againft that grant, which ftands upon the foot
of the law, as it was on the former a& of parliament for the for-
feitures. The appellant willy no doubt, be entitled to infilt upon
the benefit of his grant before the trultees, and will receive their
determination, but this provifo will not be any prejudice to the
refpondents, who are lawful creditors.

His majefty’s folicitor-general in Scotland being fatisfied that
the fole power of hearing and determining all claims relative to
the forfmted eftates, as well life-rent efcheats as others, was by
the laft-mentioned aét vefted in the commiflioners, exhibited a
claim before the faid commiflioners, for- and on behalf of the
crown, for the (ingle and life-rent efcheats of all the perfons,
who had by virtue of the faid act for encouraging fupericrs, &c.
forfeited the fame., Thefe commiffioners, on the 22d of Sep-
tember 1718, after hearing counfel on both fides, pronounced
the following decree, viz. ¢ That the real eftates of the perfons
‘¢ attainted and convicted were vefted in his majefty, and are
~ ¢¢ pow vefted in them as truftees for the ufe of the public, with
¢¢ all rights and titles thereto, as they ftood in the forfeiting per-
¢ fons on the 24th of June 1715, free from the life-rent efcheats
¢¢ claimed; and do therefore di{mifs the claim as to the life-rent
¢¢ efcheats.” ‘The folicitor-general appealed from this decree to
the Court of Delegates, and they, upon hearing counfel the 3oth
day of December 1718 did ¢¢ order and adjudge that the faid
¢ appeal, fo far as relates to the faid life-rent efcheats, be dif-
¢¢ mifled ; and that the decree of the faid truftees, with relation
¢ to the faid life-rent efcheats be afirmed.”

No cafe for the appcllant upon this preliminary point appears.

On the Merits— Heads of the Appellant’s Argument.

The debts of the pretended creditors, who oppofe the appellants
bave been contralled with a defign to burden the eftate, and bear
date for the greateft part after the 24th of June r1715. Thefe
creditors joined in naming the refpondent, Kenneth Mackenzie,
(who had all along been faltor and agent to Alexander Mackenzie,
the forfeiting per{on) as their fa&or, to whom they afligned their
pretended debts.

No law ever burdened fingle or life-rent efcheat, with any other
debt than that of the horning whereon it fell, and which was intro-
duced by exprefs ftatute ; and therefore as the efcheat in queftion
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did not fall on account of any debt, no reafon could be affigned
why this grant fhould be burdened therewith; for though the
lords of the treafury, by the king’s allowance, have fometimes
granted efcheats with the burden of the rebel’s debts, and for
that purpofe have taken bond from the grantees for payment
thereof, yet this favour was never claimed of common right.

The refpondents contended, that there having been no general
or {pecial declarator, before the appellant’s grant paffed, the fame
was not a good title for pofleflion againft perfonal ‘creditors endea-
vouring to affe& the life-rent efcheat by arreftments. DBut on
efcheats being vefted in the crown, his majelty’s grant palling the
exchequer and the feals is a fufficient title for pofleffion, and a
general or {pecial declarator was not necellary either for com-
pleting his majefty’s right, or eftablithing the appellants title,
efpecially in this cafe, where the folemn manner, in which the
efcheat in queftion was adjudged by fentence of the Court of
Jufticiary to be fallen, fuperfeded the neceflity of any fuch de-
clarator.

With regard to the faving claufe in the a&t of parliament for
encouraging all fuperiors, &c. whereby it is provided, that the
rights and diligences of juft creditors fhall not be hurt or excluded
by the convition or attainder of their debtors for high treafon
that faving claufe is limited and reftrained to the cafe of forfeiture

. on conviction or attainder for high treafon, and no way rclated

to efcheats, which dre left untouched, to fall to the king, in the
fame extent, as they did belong to him before that aét.

By the vefting claufe in the a&t appointing commiflioners to
enquire, &c. the life-rent efcheat in queftion, atthe time of the
grant thereof to the appellant, was not vefted in his majelty for
the ufe of the public: for although that act veils in his majelty,
for the ufe of the public, the eftates of perfons attainted of trea-
fon, which they were feifed of the 24th of June 1715, yet this
life-rent efcheat was velted in his majelty for his own ufe, before
the attainder of the faid Alexander Mackenzie for the treafon,
by virtue of an act for encouraging fuperiors and vaflals; and by
a claufe in the faid at of enquiry, it is exprefsly provided, that

" that nothing in that a&t fhould extend or be conftrued to extend

to repeal, alter, or make void any of the provifious, matters, or
things contained in the faid a&t for encouraging fuperiors and
vaffals.  And the velting the life-rent efcheats thereby fallen in
the king for his maje(’cy s ufe, and at his difpofal, is one of the
principal provifions and matters in the faid laft-mentioned a&t.

As the efcheat and forfeiture for treafon are the punithments
for two difterent crimes, and the cfle&ls of two different caufes,
the firft for the contumacy of Alexander Mackenzie, and the
other for his treafon; fo if he had had a fee in this eftate, which
by his attainder for treafon would have become velted in his ma-
jeflty for the ufe of the public; yet there would have been two
different eftates in the king ; the firft a life-rent efcheat vefted in
his majefty by the act for encouraging fuperiors and vaflals for
his own ufe, and the inheritance velted in him for the ufe of the

public;
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public ; and therefore it would be a ftrange conftruétion to have
confolidated both thefe eftates, which would have been vefted in
his majefty for different purpofes. And it cannot be denied,
but that if the faid Alexander Mackenzie had not been {o attainted,
the right to the faid efcheat would f{till have exifted in the appel-
lant 3 and it would be {trange to, imagine, that the right fo velted
in him fhould by the attainder of the faid Alexander Mackenzie,
. fo happening afterwards, revert to his majefty, and be revefted
in him, and then confolidated with the eftate forfeited by the
treafon for the ufe of the public; but, however, in this cafe
Alexander Mackenzie had no fee in him to forfeit.

But it did not properly lie before the Court of Seflion, (as the
appellant conceives) to determine and make void the appellant’s
faid grant, as in effeCt they have done, at the inftance of the re-
fpondents, whofe pretended debts would not affect the {aid eftate
in the hands of the truftees; but their lordfhips ought only to
have determined, whether or not the refpondents ought to be
paid their feveral debts out of the efcheat lands in queftion, that
fo the appellant (who never refufed the payment of any real debt
affeCing the eftate) might have difputed the juftice of any of
the refpondents’ debts, and put them to make due proof thereof.

By a claufe in the act 4 Geo. 1. c. 8. for vefting the forfeited
eftates in truftees, &c. (made fince pronouncing the interlocutors
appealed from) it is provided, that nothing in the faid act con-
tained fhall be conftrued to extend to, or in any way to invalidate
or infringe his maj.fty’s faid grant to the appcllant, whereby the
faid life-rent efcheat, notwithftanding any fuch pretended confo-
lidation is well {aved to the appellant,

(Subjoined to the appellant’s cafe, he gives a lilt of the debts
claimed by the refpondents, with their refpeltive {ecurities and
dates thereof.)

Heads of the Refpondents’ Argument.

Though Alexander Mackenzie was not attainted of high treafot
till fome time after the date of the grant to the appellant, yet
- whenever that attainder took place, it was drawn back exprefsly
by the a&t 1 G. 1. c. 50. to the 24th of June 1715, and as that
was before the penalty of the efcheat incurred, fo this efcheat is
in the nature of every other charge, and could not affect the
forfeited eftate polterior to the time when that forfeiture com-
menced ; and therefore ince the eftate of Mr. Mackenzie is de-
clared by law to be forfeited from the 24th of June 1715, the
{ucceeding penalty of the efcheat could be no charge, and the

fame was velted in his majefly, independent of that charge, for-

the ufe of the public.

Though the grant to the appellant was prior to Mr. Macken-
zie’s attainder, yet it was pofterior to the aét vefting the eftates
in his Majefty for the ufe of the public; now fhould any grant be
made pofterior to that a&, of any part of the eftate fo {urren-
dered, it were eluding the a&t. Had Mr. Mackenzie never been
forfeited, the grant might have been good, but when he was

| R 4 , attainted
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attainted of treafon, and that attainder drawn back to the 24th
of June 1715, before the efcheat fell, it muft void that grant;
for his Majefty having {furrendered to the public the real cflates of
the rebels 1n the event of their refpeltive attainders, whereby
their eftates were by law to become forfeited to his Majefty prior
to the furrender, and by which their efcheats were to be abforbed,
it could not but be in view that they were to go to the public free
of thofe burdens. For the furrender muft be underftood to be
pro omni jure, elpecially as beneficia principum are to be interpreted
in the moft benign and ample manner.

It is ftill more evident, that thefe efcheats, after the furrender
to the ufe of the public, did not continue in the king, otherwife
it would have been unneceffary for Lady Panmure, and others,
to apply for alts of parliament to enable his majefty to make pro-
vifion for them during their hufbands lives, if their hufbands
life-rent efcheats (which were all incurred in the fame manner as
Mr. Mackenzie’s) had remained in his majefty.

"The appellant founded upon a provifo in the at 1 G. 1. c. 50.
for appointing commiffioners, declafing that nothing in that act
fhould extend to take away, repeal, alter or make void, any of
the provifions, matters, or things, contained in the aé&t for €n-
couraging fuperiors. But this provifo is only in favour of the
rights of fuperiors, vaffals, tenants, creditors, &c. continuing
dutiful and loyal to his majefty, but does not referve any intereft
to the crown; and for this obvious reafon, becaufe nothing was

-. or could be fuppofed to be in the crown, but what was made over

“89- C. 330
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to the public by the firlt vefting claufe, which was to have its full
effect from the 24th of June 1715,

By an act of parliament in Scotland 168g. ¢, 33. 1t is enatted,
that no vaffal or creditor, perfonal or real, fhall be prejudged or
lofe any of their lands or eftates, or any of their true and juft
fums remaining due to them, by their debitors’ or fuperiors®-
forefaulture. And the crown never ufed to make any grant
of thefe life-rent efcheats to the prejudice of creditors; but on
the contrary, the donators of fuch efcheats have always been
obliged to grant back bonds to be accountable to the creditors,
Both from the recital and ena&ing part of the a&t for encouraa
ging fuperiors, &c. it i3 plainly the intention of the parlia
ment, that no forfeiture or convidlion on account af treafon
fhould prejudice creditors: It never can be imagined, that a for-
feiture arifing from a fmaller crime was to be extended to the pre-
judice of the creditors; that, in mofl cafes, would have been a for-
feiture of the king’s loyal fubjefls, efpecially the refpondents,
who have no other fund of paymeunt but thefe very rents.

The appellant himfelf did underitand, that the efcheat was ta
be charged with the dcbts, far in his memorial to his majelly, he
fets forch the value of the eftate to be goc/. per annum, but much
incunbered aith debts ; it were then unreafonable for the appellant
now to pretend to exclude thefe creditors.

After hearing counfel upon the petition and appeal of Simon Lord
Lowat, as alfo upon the anfwer of Kenneth Mackenzie, and likewife

4 H“pon



CASES ON APPEAL FROM SCOTLAND.

upon the petition of the faid Kenneth Mackenzie, It is ordeved and
adjudged, that the faid interlocutors, fentences, or decrees complained
of i the faid appeal be reverfed, and that the rents of the eflate in queftion
be paid to the appellant according to bis grant ; out that fuch debts of the
creditors of the faid Alexander Mackenzie as were real, and did by
the law of Scotland affelt the efiate in queflion, at the time of the fore
Jeiture of the life-rent efcheat, be charged on the faid eflate in due courfe,
according to the faid law.

For Appellant, David Dalrymple, Rob. Raymond.
For Refpondent, (in both cafes) Edw. Northey.  Will. Hamilton.

William Morifon, of Prefton Grange, Elq s Appellant ;
James Smith of Whitehill, and David Bur-

ton Glazier in Edinburgh -~ Refpondents.

8th April 1719,

Society.~=The minutes of a meeting of a company, fubfcribed by the prefes,
bore that certain members fold to another their fhares of the joint ftock at a
given price; the perfon to whom the fhares were fo afligned afterwards
entered to the management of the who'e concern, and applied the profits to
his ufe; it is found that he was obliged to pay to each partner the fums
mentioned in faid minute, though it was objefted, that the minute was
erafcd in fome fentences, and that there was locus penitentie till a more
formal aflignment was made.

The aflignee is alfo ordered to free the affignors fiom the debts of the
fociety, and pay them intereft on the fums found due.

Compenfation.—In a fufpenfion, the fufpender’s plea of compenfation is rejeted,

Cofts.—20/. cofts given againtt the a}»pellanc.

BY articles of agreement, executed in March 1698, between

the appellant, Sir William Binning, Patrick Steel, the refpon-
dents, and others, it was agreed to fet up and carry on a glafs-
work in Morifon’s Haven, at their mutual expence, and to their

mutual profit, and to confiit of fhares of gol. fterling.

each fhare; and it was agreed, that if any of the copartners
fhould be inclined to {ell or aflign his thare, it thould not be lawful
for him fo to do, until he fhould make the firft offer thereof to
fome of the copartners, and if they fhould refufe, he might then
{ell, fo as it were not at a lower value than what was offered by
the faid copartners: They were likewife by the faid articles to
appoint fome of their own number to be overfeers of the work ;
and they named George Livingfton, one of the copartners, to be
their cafhier or treafurer.

By other articles of agreement in April thereafter, between the
appellant and the other copartners, and Danicl Titterie, glafs-
maker in Newcaftle, the faid copirtners leafed to Titterie the
faid glafs-manufalory and. premifes for g years, commencing at
Whitlunday 1698. At ameseting of the copartners in September
1699, Sir Wm. Binning and Patrick Steel, two of them, furren-
dered their fhares to the appellant, he paying to each of therr;
104k
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