CASES ON APPEAL FROM SCOTLAND.

upon the petition of the faid Kenneth Mackenzie, It is ordeved and
adjudged, that the faid interlocutors, fentences, or decrees complained
of i the faid appeal be reverfed, and that the rents of the eflate in queftion
be paid to the appellant according to bis grant ; out that fuch debts of the
creditors of the faid Alexander Mackenzie as were real, and did by
the law of Scotland affelt the efiate in queflion, at the time of the fore
Jeiture of the life-rent efcheat, be charged on the faid eflate in due courfe,
according to the faid law.

For Appellant, David Dalrymple, Rob. Raymond.
For Refpondent, (in both cafes) Edw. Northey.  Will. Hamilton.

William Morifon, of Prefton Grange, Elq s Appellant ;
James Smith of Whitehill, and David Bur-

ton Glazier in Edinburgh -~ Refpondents.

8th April 1719,

Society.~=The minutes of a meeting of a company, fubfcribed by the prefes,
bore that certain members fold to another their fhares of the joint ftock at a
given price; the perfon to whom the fhares were fo afligned afterwards
entered to the management of the who'e concern, and applied the profits to
his ufe; it is found that he was obliged to pay to each partner the fums
mentioned in faid minute, though it was objefted, that the minute was
erafcd in fome fentences, and that there was locus penitentie till a more
formal aflignment was made.

The aflignee is alfo ordered to free the affignors fiom the debts of the
fociety, and pay them intereft on the fums found due.

Compenfation.—In a fufpenfion, the fufpender’s plea of compenfation is rejeted,

Cofts.—20/. cofts given againtt the a}»pellanc.

BY articles of agreement, executed in March 1698, between

the appellant, Sir William Binning, Patrick Steel, the refpon-
dents, and others, it was agreed to fet up and carry on a glafs-
work in Morifon’s Haven, at their mutual expence, and to their

mutual profit, and to confiit of fhares of gol. fterling.

each fhare; and it was agreed, that if any of the copartners
fhould be inclined to {ell or aflign his thare, it thould not be lawful
for him fo to do, until he fhould make the firft offer thereof to
fome of the copartners, and if they fhould refufe, he might then
{ell, fo as it were not at a lower value than what was offered by
the faid copartners: They were likewife by the faid articles to
appoint fome of their own number to be overfeers of the work ;
and they named George Livingfton, one of the copartners, to be
their cafhier or treafurer.

By other articles of agreement in April thereafter, between the
appellant and the other copartners, and Danicl Titterie, glafs-
maker in Newcaftle, the faid copirtners leafed to Titterie the
faid glafs-manufalory and. premifes for g years, commencing at
Whitlunday 1698. At ameseting of the copartners in September
1699, Sir Wm. Binning and Patrick Steel, two of them, furren-
dered their fhares to the appellant, he paying to each of therr;
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10/. fterling yearly during the continuance of Titterie’s leafe, till
they fhould be repaid what they had advanced of their fhares; and
it was then (as the refpondents ftate) exprefsly agreed, that they
who had purchafed any fhares thould be liable for payment of all
incumbrances thefz fhares {hould be liable to.

The faid glafs-work was carried on amicably by the company
till the 21ft of Oltober 1699 ; when at a meeting of the co-
partners a tranfation took place, relative to a refignation by the
refpondents and one other of the copartners, of their fhares to
the appellant. In 1500, the refpondents and the other partners
brought an altion againft the appellant, before the fheriff of
Edinburgh, fthting, that among others the refpondent Smith had
paid in 100/ fterling towards carrying on the faid manufaltory,
and the refpondent Burton 56/, for which fums they had got re-
ceipts from che faid George Livingfton, cafhier to the copartners;
that at the {aid meeting on the 21t of Otober 1699, the re-
fpondents, and one other of the copartners, refigned their fhares
to the appellant, he paying to each of them 10/ per annum,
during the continuance of Titterie’s leafe, and after the expiration
of the faid leafe paying what fhould then remain due upon the
original fhares, upon which terms the appcllant accepted the
fame; and, that this, (as all the other tran{ultions of the com-
pany were) was marked in the minutes of their federunts, and
figned by the 'prefident of the meeting: that the appellant
having thus purchafed almoft all the fhares of the manufatory,
he took the fole management of the works upon himfelf, and on
the laft day of February 1700 granted a faltory to one James
Smith, to overfee, infpet, manage, aét, and do as principal
clerk, overfeer, and accountant at Morifon’s haven, aud uplift
all debts owing to the faid glafs work, &c. and generally to do
every thing concerning the premifes as if the appellant were per-
fonally prefent. And their altion concluded, that the appellant
fhould be decerned to make payment of the fcveral fums agreed
upon. The fheriff, on the 2d of O&tober 1700, decerned againit
the appellant for payment to each of the purfuers of 1¢/. fterling
yearly, beginning the firft year’s payment upon the 21ft of Ofto-
ber 1700, and fo on yearly thereafter until the term of Whit-
funday 1707, when the contraét with the faid Daniel Titterie
expired, and at that term the appellant to make full payment to
each of them, of what fhould remain unpaid of their original
fhares advanced and paid in, among others, the refpoudent
Smith’s thare being 10c/. and the refpondent Burtoo’s being 56/,
with the intereft of the {4id fums, and to relieve the refpondents
of all debts contracted and lofs fuftained wpon account of the faid
works, and further to pay 1.}/. Scots to each of the refpondents
for expences. . n

The refpondents extratted the fheriff’s decree, and gave the
appellant a charge of payment; and he thereupon prefented a
bill of fufpenfion to the Court of Seflion. When this caufe came
firft to be heard, the Court, before determining the principal
queftion, direQed the refpondents and the other copartners to

| condefcend
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condefcend and inftru& how the faid copartnerthip was managed
before, and how after, they renounced their {bares; and ordained
the appellant to condefcend and prove if any part of the fhares of
the refpondents (or other partners refigning) was unpaid, and
what the fame was; and if the faid copartners had any effeéls of
the {aid fociety in their own hands not accounted for, and what
the {ame was at the time of their forefaid renunciation.

A proof was accordingly taken; the import of which as ftated
by the refpondents was, that it appeared that before the time of

the refignation of the refpondents, the affairs of the faid glafs~ °

manufactory were managed by a committee of the fociety in ge-
neral, but after their refignations the appellant managed all by
himf{clf, and he alone gave a commiflion to Mr. Smith to at as
overfeer of the works; and Mr. Smith deponed, that as the com-
mif{lion was given by the appellant alone, fo with him only he
treated, and with no other of the fociety; and the appellant
folely managed, bought and {old every thing of the faid manufac-
tory by himf{clf, he only paid the charges and applied the
profits to his own ufe. - The appellant did not examine any
witnels to prove his allegations, and the term was ciccumduced
againft him.

The caufe coming to be heard before the Lord Ordinary, his
Jordthip in 1705, found it inftruted by the writs produced,
¢¢ that the refpondents had paid their fhares, and allowed the ap-
¢¢ pellant, notwith{tanding of the circumduéion of the term, to
¢¢ prove by the refpondents’ oaths the having of any writs or
¢ books belonging to the fociety, and ordained the refpondents
“ to produce any {uch as they fhould acknowledge by their oaths,
¢ but found it not clearly proved by the refpondents’ renuncia-
¢ tion, and the appellanc’s acceptance, that the appellant was
‘ obliged to releafe the refpondents of the debts of the fociety,
¢¢ unlefs the fame be inftruéted alinnde.

About this pertod Livingltone, one of the partners, made over
his cl2ims to the refpondeut Burton : the aétion was afterwards
difcontinued for upwards of ten years; but being again revived,
the Court, in abfence, gave judgment againft the appellant, cone
firming the original. decrce of the fheriff of Edinburgh. The
refpondents thercupon gave him a charge of payment; and ar-
refted the rents in the hands of his tenants. ‘L'hey alfo brought
a procefs of forthcoming: and in that altion, the appellant ap-
peared for his interelt. The Court in June 1717 adhered to
their former decrees, and ordained the tenants to make payment
in terms thereof.
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The appellant prefented another bill of fufpenfion, contend- -

ing that he and his tenants were forced to pay thefe fums without
any legal proof of their being due ; and he produced bonds and
other writings by which, he contended, it appeared, that the
refpondents were at the fame time debtors to the appellant in far
greater fums than thofe claimed by the refpondents.  The Court

op the 1athof July 1717 found it proved, that the fhares of the,

aobove
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above ¢¢ glafswork belonging to the refpondents were by them
¢¢ {old to the appellant on the 21ft of Oltober 1699, and that
¢ the faid fhares were bought and accepted at that time by the
¢ appellant, and were thereafter managed by him as his own,
¢ and remitted to the Lord Ordinary to hear upon what further
¢ remained to be determined.”
The appellant reclaimed, and after anfwers for the refponde

the Court on the 14th of November 1717, ¢ having confidered

_ ¢ the faid caufe with the federunt of the partners of the 2i1ft of

¢ Oclober 1699, and the faltory granted by the appellant in
€ 1700, to the faid Smith, found it proved that after the faid
¢ federunt, the appellant acted and managed as proprietor of the
¢¢ fhares in the {aid glafswork, which belonged to therefpondents;
¢¢ and therefore found that the appellant was obliged to accept of
¢¢ the difpofition of the faid fhares, and that he was obliged to
¢ make payment to the refpondents in terms of the faid fede-
“ runt, and decerned accordingly.” And to this interlocutor, the
Court adhered on the 27th of -December 1417, and the 1gth and
21ft of January 1718.

The appeal was brought from ¢ a decree of the fheriffs of
¢¢ Edinburgh of the 2d of O&ober 1700, and of two feveral in-
¢ terlocutors of the Lords of Seffion of the 12th of July, and
¢ 14th of November 1714, and others in the caufe,”

[ )

Heads of the Appellant’s Argument.

The refpondents contended, that they had proved their refig-
nations, and the appellant’s acceptation thereof, both by an at of
federunt, or'meeting of the company, and by the depofitions of
fome witnefles. But that pretended meeting confifted chiefly of
the refpondents, who had entered intoa concert to withdraw at
the fame time, and the depofitions are of the fame fort; befides
the pretended a&t of the meeting is fuch as never was offered
in evidence in any court, being croffed and cancelled in whole
paragraphs ; which if it had been ever fo regular, could never
have bound the appellant, unlefs he had either figned his accept-
ance at the fame time, or had had the fhares madeover to him,
by deeds in writing, as is ufual in matters of confequence, by the
law of Scotland, before which there is locus penitentia allowed in
any treaty or agreement.

Had it been proved (as it never has) that the refpondents had
refigned, and that the appellant had accepted regularly, yet it ap-
pears very unjuft tohave allowed the refpondents all the fums that
they themf{clves afferted they had advanced for the works, without
any proof of fuch advance; and before clearing off the debts due
by the company, and before they had accounted for the produét of
the manufaétory, proved to be in their own hands at the time, as
public ofhicers of the company and otherwife; and before any
account of the partnerfhip wastaken or {tated.

‘The faid decrees ordained the appellant, not only, to pay the
aforefaid fums, but likewife intereft for the fame, whereas

there
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there is no intereft due upon any fums, except where the fame
is flipulated by the parties, or ordered by exprefs law; efpecially
where the account is not liquidated.

It appeared in court by bonds and other authentic documents,
that the refpondents were debtors to the appellant in far greater
fums than thofe claimed (had they been ever {o juft) and fo thefe
claims were ipfo jure extinguifhed by compenfation.

The refpondents obje&ted, that compenfation is dented by ack
of Parliament, if the fame be neglelted to be proponed by the
party before the decree be entered ; which being the appellant’s
cafe, he therefore could not have the benefit thereof. Butthe
firlt decree complained of was in the appellant’s abfence, when he
was engaged in the fervice of the government; which was the
reafon of his preferring {fo many bills of fufpenfion afterwards, in
which he fully inftru&ted his grounds of compenfation, and
even where the law denies compenfation, in moft cafes it allows
of retention to ftop execution, being matter of difcharge, efpeci-
ally where it 1s evident, as in this cafe. Where a perfon having a
ground of compenfation, is refufed the fame, it is in effet likewife
to refufe all ation upon the ground of debt, be it ever fo juft,
becaufe the party againft whom the compenfation was to operate
may not be able to allow fatisfation any other way.

Heads of the Refpondents’ Argument.

The appellant contended, in the court below, that the origi-
nal contrat of co partnerfhip was blank in feveral particulars,
efpecially as to the quantity of capital ftock, and that the writer
and witnefles were not defigned, which was neceflary by law. But
this being a contract in relation to merchandize is wberrime fidei,
and the folemnities in other writings are not required in fuch deeds 3
efpecially where the fame have been followed out by feveral par-
ties, by alling according to the fame; and as to filling up the
capital ftock, that could not be, fince it was not certain how
many fharers or fubfcribers they might have,

Wiith regard to the obliteration of the minutes of federunt
founded on by the appellant ; there is no queftion, but the fede-
runts of all companies or focieties, when legally figned, are proba-
tive for or againft any member of the fociety, elpecially fuch as
were prefent, who, if any thing material had been omitted, had an
opportunity of having it reCtified ; and in this cafe there was no
dire&ion for any writing more folemn to be made ufe of where
the fthares of the focicty were transferred from one partner to
another. Aund the appellant certainly looked upon this refigna-
tion as markedin the minutes as fuflicient, {ince he after that time
took upon himfeif the fole management of the glafs work, with-
out ever confulting the refpondents, or the other refigning part-
$ers, and did likewife under his hand declare, he had right to
the refpondent Smith’s thare; and he had no other right but the
refignation made in the {aid federunt. The obliteration was only

¢f two protelts taken by the appellant and the refpondent Smith
a5
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as to the method of management, through which a line wasg

drawn as unneceflary after they had agreed to refign their fhares.
The appellant objected, that the refpondents had not paid up

their fhares: But that they had, appears by the receipts of the

treafurer to the fociety, who was legally authorized to receive the
fame.

He objeted alfo, that the refpondents ought to bear their pro-
portion of the debts owing by the co-partnerthip prior to their
~ relignation : but it were very unrealonable, that the refpondents
. Thould be anfwerable for the partnerfhip debts, fince they had
upon terms parted with their fhares to the appellant, whe upon
that account got all the co-partnerfhip ftock into his hands,
which mult and ought to be the fund for payment of thefe debts.

It is’ordered and adjudged, That the faid petition and appeal be
difiniffed ; and that the decree and interlocutors therein complained qf
be affirmed : and it is further ordered, that the faid appellant do pay,
or caufe to be paid to the faid refpondents the fum of 20l. for their

cofts in refpect of this appeal.

For Appeliant, Tho. Lutawyche. Pat. Turnbull.
For Refpondents, Rob. Raymond. Will, Hamilton.
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William Brown, Merchant in Edinburgh,
and Andrew Rofs, Malter of the Wool-
_len Manufactory at Muflelburgh, Appellants ;

Robert Earl of Morton, - - Refpondent.
) 3 Feb. 1719-20. :

Kirg’s annexed Property.— A perfon, to whom part of the annexed property had
been granted, cieftes a heritable fecurity chereon: his grant is afterwards
reduced, and the decres confirmed by an alt of reanrexation : an at of
difannexation is fubfequently made, and a new grant of part of the premifes
pafled to the reprefentative of the family of the original grantee, though not
his heir : this does not revive the heritabie fecurity granted by him.

Css.—6¢/, cofls given againit the appellants.

THE lands and lordfhips of Orkney, Zetland, and the Ifles
thereto belonging, formed part of the annexed property of
the crown. In 1643, King Charles the 1ft, being indeoted to
William then Earl of Morton, in divers fums of money, lent to
and difburfed for his majefty, by charter under the great feal of .
Scotland, granted and conveyed to the faid earl and his heirs,
the Ifles of Orkney and Zetland redeemable on payment of
3c,000/. fterling. DBy virtues of this charter the earl was infeft ;
and the faid gprant was ratified in Parliament: but no previous
at of diffolution was obtained.
In 1647, the faid earl and Robert Lord Dalkeith his fon,
granted an heritable {ecurity over the faid liles, to Sir WnlIl)lam
ick





