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faids, for their exoneration of the premifes at all hands, and
againlt all deadly as law will.
Judgment, After hearing counfcl, It is ordered and adjudged that the petition
;‘7’!{ :’:o  and appeal be difmiffed, ard that the feveral decretal orders complained
/ of in the faid appeal be affirmed.

Yor Appellant, Tho. Lutwycke, Dean. Forbes.
For Refpondent Wm. Nifhet, Ro. Dundas.
For Refpondent John Scott, Rob. Raymond.

~ . For Refpondent Sir Wm. Scott, 7:ill. Hamilton.

\

Cafe 59. The Commiffioners and Truftees of the for-
' teited Eftates, - - - - Appellarits ;

James Duke of Hamilton and Brandon, a
Minor, by his Curators and Commif-
fioners, - - - - - Refpondent.

26th Feb. 1719-20.

Forfeiture under the A& ¥ Geo. 1. ¢. 20.—Thirlege.—An a& of parliament
gives to fubje& fuperiors the forieited cftates ot their vaffals: the Easl of
Linlithgow being attain‘ed, forfeited to the Duke of Hamilton a mill held
of his Grace as {uperior ; but the earl having thirled parc of his eftate, held
of the Crown, to this miil, this thirlage was not forfeited to the Duke of
Hamilton.

Y an a&t of parliament 1 G. 1. c. 20. it is, inter alia, enated,
2 ¢ That if any fubjeét of Great Britain, holding lands or tene-
“ ments of a fubje&t fuperior in Scotland, has been or fhall be
¢ guilty of fuch high treafoh, or treafons” (as are mentioned in
¢ the act) ¢¢ every {uch offender, who thall be thereof duly con-
¢ victed and attainted, fhall be liable to the pains, penalties, and
¢ forfeitures of high treafon; and his lands or tenements held of
“ any fubje&t fuperior in Scotland fhall recognofce and return
¢ into the hands of the fuperior, and the property fhall be, and
¢¢ 1s hereby confolidated with the fuperiority, in the fame man-
¢ ner as if the fame lands or tenements had been by the vaflal -
¢ refigned into the hamtds of his fuperiors, ad perpetuam reman-
‘“ entiam.” The alt likewifc contains this farther clavfe, ¢ And
‘¢ for preventing of frauds or collufion in order to evade this alt,
«“ be it further enalted, that if the fuperiors, vaflals, or tenants,
¢ to whom the lands, mines, mills, woods, fifhings, and tene-
¢ ments above-mentioned are declared "and ordaimed to belong,
¢¢ {hall not, within fix months, to be reckoned from the time of
¢¢ the attainder of the offenders, refpectively obtain themfelves
‘¢ infeft, or do diligence,.really and without collufion, for attain-
¢“ ing pofleflion, in every fuch cafe the forfeiture fhail belong to
¢ his'majelty, his heirs and fucceflors.” 5
y
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By another act of parliament, 1 G. 1. c. 32. intitled, ¢ An ak
s¢ to attaint John Earl of Mar” and others, it was ena&ed ¢¢ that
¢ from and after the 19th of January 1717, James Earl of Lin-*
¢ lithgow fhould ftand and be convifted of high treafon, and
¢ fhould {uffer pains of death, and incur all forfextures, as a
¢¢ traitor conviéted and attainted of high treafon.”

At the time of the forfeiture the Earl of Linlithgow was feifed
in certain lands and mills in the fhire of Stirling, which he held
from Anne Duchefs of Hamilton, the refpondent’s grandmother,
as fuperior. After the attainder, the Duche{s of Hamilton, in
purfuance of the alt firft mentioned, brought her aftion before
the Court of Seflion, within the {ix months limited by the at, o
attain the pofleflion of the lands: but fhe dying, pending the {aid
adtion, the {ame was revived by the refpondent, her grandfon and
heir. On the 27th of June 1717, he obtained a judgment, de-
claring his right to the faid lands, and decreeing to him the pof-
feflion thereof 5 which he accordingly did obtain.

Upon the premifrs there was a mill, called the Mill of Leu-
chart, to which the late Earl of Linlithgow, after he had ac-
quired it from the Duchefs of Hamilton, thirled and aftricted

the tenants of a great parc of his eftate, though not held of the -

Duchefs of Hamilton as fuperior. The appellants {cized and
furveyed the eftate of the Earl of Linlithgow, .and among other
particulars thereof, the thirlage to the faid mill of the lands not
held of the refpondent as {uperior.

The refpondent, in terms of the act ¢ G. 1. c. 22. intitled,
«“ An a&k for eulaging the time to determine claims on the for-
¢ feited eftates,” prefented his exceptions to the Court of Seflion
againft the fcizure and furvey made by the appecllants. After
~anf{wers for the appellants, the Court, on the 12th of Auguft
1719, ¢ Found that in virtue of thc alts of parliament referred
¢ to in the exceptions, the refpondent had right to the property
¢ of half of the lands of Mumrells, and of the north half of the
¢¢ lands of Leuchart and Brimage, with the half of the mills
¢¢ thereof; and allo of the fouth half of the faid lands of Leu-
¢¢ chart and Brimage, and the half of the mills thereof, with the
‘¢ pertinents which are contained and defcribed in the infeftments
¢¢ of the late Earl of Linlithgow, and were by him holden of the
“¢¢ refpondent, and to the rents, profits, and i{Tues of the faid lands,
¢ malls, and others, in the ftate and condition they were and ftood
““ in on the 24th of June 171¢, and in and to the {aid rents,
¢« profits, and iflues pay'lb]e for the {aid lands, mills, and others,
“ {from and fince that time, with the burden always of a pro-
¢ portion of the debts in terms of the late a&t of parliament
““ 5 G. c. 22.: and ‘decerned and declared the right and pro-
¢ perty of the faid lands and others mentioned in the exceptions
¢ and writs produced, with the whole rents, iffues, and profits
¢¢ thereof fince the faid 24th of June 1715, and in all time
¢¢ coming, to pertain and belong to the faid refpondent.”

‘The appeal was brought from ¢ An interlocutory fentence or Entered

L dccrec of the Lords of Seflion of the 12th of Augult 1719.”~

2> |an.
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Heads of the Appellants’ Argume.m‘.

By the aé&t of parliament 1 G. 1. c. 20. the tenement holden
by the vaffal attainted for treafon from the fubjeét fupertor, con-
tinuing loyal and dutiful, is to recognofce and rcturn to the fupe-
rior; which neceflarily fuppofes, that what returns did once belong
o the fuperior, and was given by the {uperior to the vafial. But
the toll payable to the mill by the tenants of the eftate of Lin-
lithgow, and their obligation to grind at the fame, did not flow
from the refpondent, but arofe by particular agreement betwixt
the late Earl of Linlithgow and his own tenanis; and therefore
the right of exaéting that toll cannot in confrquence of the faid
act belong to the refrondent.

No right of vaﬂalage or right of fuperiority can be conftituted
otherwife than by mutual confent both of fuperior and vaflal ; but
fo it 1s, that neither the late Larl of Linlithgow nor any an
ceftor of his, ever did enter into fuch a paclion or agreement
with the refpondent cr his anceitors, as that the eftate of Lin-
hthgow {hould be bound to grind or pay tolt ar the mill of Leu-
chart ; and that fuch obligation, and the bencht arifing from i,
fhould become a part of the tenement holden by the Earls of
Linlithgow ¢f the refpondent.

A vaflul cannot, without confent of his fupertor, bring fuch a
burden or fervitude upon his tenement holden of fuch fuperior,
whereby the fuperior may be hurt if the tenements fhould return
to him by any of the ways that by law they may : and, therefore,
the Crown never having confented to thelate Earl of Linlithgow’s
binding his tftate to grind at the faid mill of L:uchart; when the
eflate returned to the Crown by forfeiture, fuch a burden or fer-
vitude cannot lawfully be claimed by the refpondent to the pre-
judice ot the Crown.

It was contended, that if the late Earl of ILinlithgow had re-
ﬁgned the mill into the refpondent’s hands ad perpetuam remanen-
tiam, the tenants of the eftate of Linlithgow would have con-
tinued thirled to the mill.  But the appellants pofitively deny this
to be law.

It was contended further, that the fuperior is to have the tene-
ment 11 the {ame condition that it was at the time of commit-
ting the treafon. If the fubjeét of the tenement holden of the
refpondent were improved ; as, for inflance, by rendering the
lands more fertile, no doubt the bencfic might accrue to the re-
fpondent : but that' is not the cafe; it cannot be admitted, that
the toll payable by the tenants of the eftate of Linlithgow ever
became a part of the tenement holden of the refpondent. The
late Earl of Linlithgow might very well bin:d his own tenants for
his own conveniency to grind at his mill for a time, without
making that obligation of theirs a part of the tenement holden of
the refpondent, and might have releafed that obligation to his
tenants at pleafure without confent of the refpondent. Thefe
are evident proofs that the refpondent, as {uperior, had no intereft

in that obligation. And therefore the mull of Leuchart ought to
return
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return to the refpondent as it came from his anceftors, without
fuch a burden upon the cltate of Linlithgow.

Heads of the Refpondent’s Argument.

The diftin&ion raifed by the appellants, between the value of
the lands at the time of the forfeiture, and the time of the grant,
feems altogether imaginary, and without foundation. The {ta-
tute, which is the ground of the refpondent’s claim, makes no
fuch diftin&ion ; on the contrary, it points out the very reverfe.
The words of the aét are, ¢ that the lands and tenements held
¢« of any fubject fuperior {hall recognofce and return into the
¢ hands of the fuperior.” Thus the ‘reward given by the alt to
the fuperior, is the lands and tenements held of him; and it
is the tenure, not the value, which is the rule of what he is to
have. And the appellants admit that thefe lands claimed do all
hold of the refpondent.  Dut fhould there have been any queftion,
the fubfequent words have removed 1t : thefe are, ‘¢ And the pro-
¢« perty (hall be and is hereby confolidated with the {uperiority in
¢¢ the fame manuer as if the {ame lands or tenements had been
¢¢ by the vaflul refigned into the hands of the fuperior ad perpe-
“ tuam remanentiam.” Now there can be no queltion, but if the
late Earl of Linlithgow, in place of forfeiting the premifes in
gueltion, had refigned them intosthe hands of the refpondent as
his {uperior, that would have carried the lands of the value they
were at the time of the refignation, and not.at the time of the
crant by the fuperior to the vaflul, For, as to this queltion, there
can be no difference betwixt a reflignation to a {upertor and a
grant to a ftranger, which would have carried the prefent value;
~ nor can the improvement of the rent by this thirlage make this cafe

different from any other improvement whatever. And this the
Court in the prefent cafe unanimoufly determined.

After hearing counlel, It is ordered and adjudged, that tie in-
terlocutory fentence or decree complained of in the fuid appeal be thus
far waried, that as to fuch lands, avherein the efiute or intereft of the
late Earl of Linlithgow avas forfeited to the Croawn, the tenants there-
of fhall not be bound to thirle to, or grind at the mill of the refpondent,
in the pleadings mentioned ; and that in all other particulars, the faid

decree be affirmed. .

For Appellants, Ro. Dundas.  Fohn Willes. ~
For Refpondent, Rob. Raymond. Dun. Forbes. Will. Hamilton.
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