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have that fum repaid them, nor any retention of their feu-duties
on that account: on the contrary it was exprefsly provided,
that they fhould be bound to pay their feu-duties annually as
ufual.

The king’s letter in 1633 had not the leaft relation to the
appellant’s cafe; it was written 1n confequence of an alt of par-
liament in that {ame year, annexing the fuperiorities of churche
lands to the Crown, referving the feu-duties to the Lords of Erec-
tion, redeemable by the Crown at certain rates, and concerned
{fuch vaflals of church-lands, as, after the date of that letter, theuld
advance money for redemption of their feu-duties to the ufe of
the Crown; but this letter never took effet. And fuppofing
(which cannot be admitted) that thig letter had relation to the
appellant’s cafe, yet no agreement having been made with the
Exchequer, as was by that letter directed, the letter could give the
appellant no power of retention.  Ior the appellant never could
have had a retention, fuppofing it had been covenanted to him, as
it was not, until once the earl’s wadfet was totally redeemed,
which never was done, and caunot now be done, after the faid
aCt of parliament (1707, c. 11.) and grant.from her late majefty,
renouncing the right of reverfion. |
~ After hearing counfel, 1t is ordered and adjudged, that the faid Jedgment,
petition and appeal be difiniffed, and that the feveral interlocutory fena sMay 1720
tences or decrees thercin complained of be affirmed.

For Appellant,  Rob. Raymond. Pat. Turnbull.
For Refpondent, Rob. Dundas. Will. Hamilten.

——

The Commiflioners and Truftees of the

Forfeited Eftates, - - - Appellants; Cafe 67,
Sir James Macdonald of Slate, Bart. - Refpondent.
11 May 1720, ,

Forfeiture for Treafon —=An alt of parliament, vaffed on the 7th of May 1716,
enafts that the peifons therein mentioned, fhould, under vain of attainder,
farrender themfelves to a juitice of the peace by a day certain. A perfon,
who had furrendeied by letter to the commander in chief, betore the

-y pafling of the at, and was dire@ed to proceed to a placé appointed, but
who, it was alleged, was prevented by ndifpofition ; and who never furien-
dered to a juftice in terms of the alt, was n.everthelefs attainred of treafon.

Proof —The Couit having allowed a paity ta repeat a proof led in the fame
matter at iflue, bntin a caufe at *he inftance of another party, in which
his prefent opponents €¢ did compear,” the judgment is reverfec,

BY the a& of Parliament 1 G. 1. c. 42. intituled, ¢“an A& for
¢ the attainder of George, Earl of Marifchall,” &c. ¢ of high

¢¢ treafon, unlefs they fhall render themfelves to juftice by a day
‘¢ certain therein mentioned,” it was enafted that if, among
others, Sir Donald Macdonald of Slate, thould not render himfelf
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to one of his majefty’s juftices of the peace, on or before the laft day
of June 1716, then he fhould from and after the 13th of November
1715, ftand and be adjudged attainted of high treafon, to all intents
and purpofes whatfoever, and fhould fuffer and forfeit as a perfon
attainted of bhigh treafon, by the laws of the land, ought to {uffer
and forfeit. And by the faid act, ¢ Every of the faid juftices of
¢¢ the peace is thereby required to commit every of them,”
the faid Sir Donald Macdonald and others {o furrendering himfelf
to prifon for the faid high treafon, there to remain till he fhould be
difcharged by due courfe of law, and thereof immediately to give
notice to one of his majefty’s principal {ecretaries of ftate.

This act received the royal affent on the 7th of May 1416.
Previous to that date, on the 20th of April 1916, Sir Donald
Macdoriald. wrote a letter to General Cadogan, then commander
in chief in Scotland, dated from the ifland of Uift, of the follow-
ing tenor.  ¢¢ Sir, underftanding you were coming to Inverlochy
¢ I thought Iwas bound (to fave you more trouble) to acquaint you
‘¢ by thefe, that I have ordered my friends and men in the ifle of
¢ Sky, to go with their full arms, and deliver them to any having
¢ your orders. Inthe fame manner I’ll fend over, as foon as pof-
¢ fible, all the arms that are in this barony, and without any delay
¢ will do myfelf the honor to wait on you at Inverlochy; but my
““ {tate of health being fo very bad of a long time, and my infirma
‘“ ity continuing, I entreat the favour to be allowed to go by fea
¢¢ to Inverlochy ; which having once your allowance, 1 promife
‘¢ upon honour to do without any lofs of time. Thus expeQing
¢¢ a favourable anfwer and paflports, Iam, &c. Donald Mac-
¢ donald.” And Sir Donald wrote a fecond letter to General
Cadogan, on the 25th of April to the like purport. General Cado-
gan fent Sir Donald an anfwer dated the 29th of April, confent-
ing to his requeft of coming to Inverlochy by fea. Sir Donald
however never came to Inverlochy, nor furrendered himfelf to a
jultice of the peace, but died in the ifle of Sky, on the 1ft of
March 1718.

The appellants feized and furveyed the eftate of Sir Donald
Macdonald as vefted in them by virtue of feveral alts of
parliament refpecting the eftates of perfons attainted, and Donald
Macdonald, the {on of the faid Sir Donald, in terms of the aék
5§ G. 1.c. 22. ¢ for enlarging the time to determine claimson the
¢ forfeited eftates’” prefented his exceptions to the Court of
Seflion againft the {feizure and furvey made by the appellants. He
infifted that Sizr Donald having furrendered himfelf within the time
prefcribed by the act of attainder, the faid eftate was not forfeited;
and he infifted further that Sir Donald was only an heir of entail,
under ftrict irritant and prokibitory claufes, and if he had forfeited
could only forfeit during his life (a). The appellants having
given in anfwers, the faid Donald Macdonald craved leave to re-
peat a proof taken in an altion at the inftance of the Laird of

(2) This is no where elfe mentioned or infifted on in either of the appeal cafes. I¢
aftegwards received determination in the well-known cafe of Garden of Park.

M¢Leod,
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M'Leod, againft him in relation to the appropriation of a2 minif-
ter’s {tipend, in which the appellants were parties, to fhew that
Sir Donald had been incapable of furrendering himf{elf to a juftice
of the peace, from the ftate of his health and otherwife. The
queftion had been, in that a&tion with the Laird. of Macleod,
whether Sir Donald Macdonald had been attainted or not; and
feveral witnefles had been examined thereon. The appellants
infifted, that the then exceptant could not have the benefit of the
depofitions made in the other caufe, but that he ought to prove his
exceptions in the ordinary way, that the appellants might have an
opportunity to crofs-examine the witneflfes.  The exceptant
pleaded, that the proof in the former ation ought to be admitted,
for though there were other parties, yet the appellants were like-
wife parties, and the only parties who had any real intereft : that
the proof was taken by one of the Judges in prefence of the appel-
lants’ counfel, the witnefles were crofs examined and the cafe fully
debated by them : and that as the judges were limited to deter-
mine all exceptions in {o fhort a time, it might be impralicable,
confidering the diftance of the place where the witnefles lived, to
have them re-examined 3 and they were people of fuch charalter
as took off any prefumption, that they would {wear contrary to
what they had {fworn formerly.

The Court on the 21ft of Augult v719, ¢ allowed the ap-
¢ pellants to prove the fals fet forth in their an{wers and conde-
‘¢ {cendance, and found that the exceptant might repeat in this
¢¢ procefs the probation already adduced by him in the procefs
¢¢ between the Laird of Macleod and him, wherein the appellants
¢¢ did compear, and allowed him to adduce what further pro-
¢¢ bation heifhould think proper for clearing or fortifying the
¢¢ feveral allegeances.” On the 2d of September 1719, the
Court granted a commiffion to the appellants to examine wit-
neilefs in England. And on the 28th of O&ober 1919, the Court
¢¢ found it proven that the deceafed Sir Donald Macdonald, did
¢ furrender himfclf to the General Cadogan commander in chief
¢ by a miflive letter dated the 25th day of April 1716, and that
¢¢ General Cadogan did accept of his furrender, and ordained
*¢ him to go to the garrifon of Inverlochy, and gave directions for
¢ the officers commanding there toreceive him, which the general
¢¢ notifiedtothe Lord Townfhend, then fecretary of ftate; and found
¢¢ it proven, that the faid deceafed Sir Donald Macdonald, was,
¢ by reafon of indifpofition, in no capacity to travel, without the
¢¢ hazard of his life, to deliver himfelf perfonally 5 and found it
¢ proven that he made feveral attempts to go to Inverlochy, but
¢ was not able to make out the voyage by reafon of his indifpofi-
¢ tion, and that he continued under that incapacity of travelling
¢ to Inverlochy, till the 3oth day of June 1716, and thereafter till
‘¢ his death; and found that {cveral certificates of the continuance
¢¢ of his indifpofition were from time to time fent to the governor
¢¢ of Inverlochy, and others in the government, and that the ve-
¢ rity of the fame is deponed upon by the grantors : and found
¢ and declared, that the faid deceafed Sir Donald Macdonald did
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¢¢ not fly to avoid his being apprehended and profecuted accord-
¢“ Ing to law : and in regard the alt of attainder primo Georgst
¢ againft the' faid Sir Donald Macdonald and the other perfons
‘¢ therein named, doth only attaint fuch of them as {hould not ren-
¢¢ der themfelves on, or before the laft day of June 1716, found and
¢¢ declared, that the deceafed Sir Donald Macdonald, having
¢ {furrendered himfzif as above, was not attainted by the faid ack,
¢¢ and that the publick has no right to his eftate and therefore
¢¢ {uftained the exception.”

The appeal was brought from ¢¢ feveral interlocutory fentences
¢¢ or decrees of the Lords of Seflion of the 21t of Auguit, the
¢ 2d of September, and 28th of October, 1519.”

Donald Macdonald, fon of Sir Donald, was fir{t called as a

.party, but he dying the appeal was revived againft Sir James

Macdonald his uncle.

Heads of the dppellauts’ Argument.

The words of the a&t of parliament are plain, that if Sir Dondld
Macdonald and others thercin particularly named, thould not
render themfelves to one of his majefly’s jultices of the peace, on
or before the day, therein mentioned for that purpole, they thould
ftand artainted of high treafon. The aét therefore did require a
rendering of Sir Donald’s perfon to a juilice of the peace, which
he never did; and a fubmitting by letter to the commander in
chief could never be called a rendering of his perfon. Even this
pretended fubmillion by a letter was before the at of parliament
and fo was not a renaering of Sir Donald’s perfon in obedience to
that act.

Suppofing it were true, that Sir Donald’s indifpofition was {uch
as made him unable to take a journey in order to render his perfon
to a juftice of the peace; yet no judges of the law were em-
powered by any decree of theirs to fupply the law, or rather alter
it, by adjudging that Sir Donald’s indifpofition and inability to
travel muft ftop the aét of attainder from having its effet; or
where the law required one thing to be done,.could adjudge that
the doing of another thing was equipollent.

Sir Donald was under the fame indifpofition when he was at
Perch with the rebels, and was carried from Perth in a litter.” A
proof was attempted of Sir Donald’s inability from indifpofition
to comply with the act ; but yet he was able to travel to the ifles
to avoid his being feized, and might with much more e¢afe have
been tranfported fome miles to have rendered his perfon, had he
inclined to do it. When Colonel Cholmondely, and other ofhi-
cers of the army, were f{ent with troops into the ifles to difarm
the rebels, and were on the fame ifland where Sir Donald was, he
did not think fit to be feen by them. After the letter written to
General Cadogan, Le travelled through the iflands of Uift and
Sky, and inftead of going to Inverlochy, went from Uift to
Bérnera and Dunhoim, which are not in the way to Inverlochy,
but rather the direlt contrary.

Heads
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Heads of the Refpondent’s Argument.

The reafon of the act of atrainder in the prefent cafe, and of
all other fimilar 2&ls, is to bring offenders to juftice ; and that by
their flying and keeping out of the way, they might not avoid the
punithment due to their crimes. . Thus the recital of the act in
queftion takes notice, that the perfens therein named bad fled to
avoid their being apprebended and profecuted according to law for their
offence of high treafon. 'Lhis certainly can never be applicd to the
cafe in queflion, where the perfon fuppofed to fly from juftice,
and for that reafon to be attainted, was {o far from doing fo; that
he aQlually furrendered himfelf to the then comimanding officer of
the forces to whom, and to other officers under him, he from time
to time gave an account where he was, having delivered up all his
arms, and done every thing in his power to teftify his {fubmiflion
to the government. The country was then entirely under the
power of his majefty’s troops; and had the commanding oflicer
thought fit, or imagined this furrender not fufficient, he might
have put him under altual cuftody, and the government might
have brought him to trial when they pleafed.

Sir Donald’s cafe was ftill the more favourable, that he had
made the furrender to the general, before he could know the par-
ticular dire€tions of the a&t of attainder, nay, before it pafled into
a law : and as he wag then the general’s prifoner, he became dif-
abled, though his health had been good, to {urrender himfelf to
another, Defides, there having been no juftice of peace within
200 miles of him, had he attempted a journey to furrender to
{uch juftice at that diftance, he might have been taken up and
deprived of any benefit of his furrender, which had been accepted
by the general, and inewhich he had reafon to think himfelf fe-
cure. ‘'T'’he naming of a jultice of peace in the at to whom per-
fons might furrender themfelves, was certainly calculated as a
favour or eafe to the perfons intending to furrender: for nobody
can doubt that the commanding officer was as proper as a juftice
of peace ; and General Cadegan himlelf was a juftice of the

cace.

P Sir Donald never concealed himfelf from the offli.ers of the
army, as was alieged. On the contrary, they knew from time to
time where he was, Colonel Cholmondely, who was in that
country, knew where he was, had meflages from him, knew of
his {urrender to General Cadogan, and therefore never went ta
take him; and he likewife at that time knew of his bad
health. : '

The feveral places Sir Donald went to were diretly in his way
to Inverlochy; nor could he have gone any other way with fafety.
It was alfo proper for him to take the way he did, confidering the
ftate of his health, that if he grew worfe, as he did, he might
meet with fome tolerable accommodation : but he could have had
none had he gone the other way, and the method he took was the

ulual way of travelling in that country.
X 4 After
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After hearing counfel, I# is ordered and adjudged that the fevcral
interlocutory [entences or dfcreef complained of in the faid appeal be re-

verfed : and it is further ordered, that the vefpondent be remcved from
all poffeffion of the eftate in queflion, wkich ke may have obtained (if be
have obtained any ) by wirtue or colour of the faid decree, and from the
receipt of the rents and profits thereof ; and that the commiffioners and
truflees for the forfeited eflates take poffefflion and receive the rents and
profits thereof, and proceed to execute the powers and authorities in them
vefled with refpect thereto, any right, title, or claim of the refpondent
notwithflanding.

For Appellants, Ro. Dundas.  Tho. Bootle.
For Refpondent, Dun. Forbes. C. Zalbat. Will. Hamilton.

By the a&t 6 Geo. 1. c. 24. the king was enabled to grant the
fame provifions to the widow and daughters of Sir Donald Mac-
donald, as they would have had if he had not been attainted.

Cafe 68. Alexander Lord Saltoun, - - - Appellant 5

William Frafer Efq; his Brother, Guardian
and Trultee for Alexander Frafer, the Ap-
pellant’s eldeft Son, - - - Refpondent.

16th May 1720.

Parent and Child.=—Tutor and Pupil.—Lord Saltoun having left 40oc/. payable
at the firs term after his dcceafe, to the eldett fon of the mafter of Saltoun,
and falling him to the grantor’s heirs of entail : and having appointcd an
uncle of the pucil to be his tutor and curator with a falary during ponage,
with power to vplift the principal and intereft, to employ the money in the
purchafe of lands, &c.: the pup'l’s father, the heir and executor of
the grantor of the provifion, was not obliged to pay over the money to the
uncle without fecurity, but to pay it to the Court of Seflion, who were or=
dered to !ay it out in the manner dire€ted by the grant,

\"‘V ILLIAM Lord Saltoun deceafcd, father of the appellant and

refpondent, fettled his real cﬁate, by way of entail on the
appellant and the heirs male of his body, whom failing, to certain
other heirs of entail therein mentioned. Having alfo a confider-
able perfonal eftate, he executed bonds of provifion in favour of
his younger children, which he defigned {hould be paid out of the
perfonal eftate.

On the 14th of May 17714, the late Lord Saltoun executed a
bond for the fum of 4oool. fterling to Alexander Frafer his grand-
fon, the appellant’s eldeft fon, then and {till under age, and the
heirs male of his body ; whom failing, to the appellant’s fecond
and third fons, and the heirs male of their bodies; whom failing,
to any other heir male of the appellant’s body; whom failing, 1:0
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