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ALords of Seffiony his title to the lands in Cairnbuilg by him purchafed,
and the value thereof ; and in cafe the Lords of Seffton fhall approve

of bis title thereto, or toany part thereof, the appellant fhall convey the
fame or fuch part thereof, according to the intention of the faid bond of

the late Lord Saltoun : And [o much as the Lords of Seffion fhall find
the lands [o by the appellant conveyed to be really aworth, not exceeding
the price paid by the appellant for the fame, they [ball caufe to be paid
back to the faid appellant out of the faid 4000l. fo foon as fuch value is
ofcertained and conveyance made : and thofe Jands fo conveyed fhall be
efteemed part of the purchafe directed to be made awith the faid 4000l.,
as aforefaid : And it is further ordered, that the appellant and the re-
Spondent William Frafer, may each of them have liberty to propofe to
the Lords of :Sg[ tony from time to time, fecurities or purchafes for the faid

tmmoney.

For Appellants,  Rob. Raymond. Sam. Mead.  Dun. Forbes.
For Refpondents, Rob. Dundas. Tho. Lutawyche. Tho. Kennedy.

'

Thomas Fairholm of Piltoun, - - Appellant;  Cafe 69.

Sir William Cockburn, and Sir George .
Hamilton, Baronet, - - - Refpondents.

21{t May 1720.

Mutual Contralt —Perfonal and real.—A creditor by adjudication, with an
unexpired legal and without infefiment, enters into an agreement with two
other creditors, by which he confents that they fhall be paid before him
in a competition between a fingular fuccefior of the adjudger with notice, and
the seprefentatives of thofe two creditors, it is found that the preference in
the contra& was perpetual, and that as it concerned a perfonal fubjet on
which no infeftment bhad followed, it was effe€ual againft the fingular fuce

ceflors of the contractors.
Fraud.—<A creditor purfuing a judicial fale, enters into a contralt before the

fale to fell to a third party ata certain fum : he afterwards, at the fale, pur-
chafes for a fmaller fum, but is obliged to account for the larger fum, which

had been paid to him on terms of the prior contraét.

Bona fides.—A purchafer at a judicial fale having paid a debt bona Side
to creditors ranked before him ; in accounting to creditdrs who were prior
to both, has 2llowance of fuch bena fid: payment; but action of repetition
15 rc(crved to the prior creditors,

C-fts.—6:1. cofts given 2gainft the appsllant., ‘

IN 1682, James Riddell was poflefled of the eftate of Kinglafs;

but was indebted to feveral perfons in varigus fums of mo-
ney. To Sir James Cockburn, and Sir Rovert Mill, under whom
the refpondents claim, he owed a debt of 8443/ -Scots s and Sir
James and Sir Robert had ufed inhibition againft their debtor,
and he having forfeited his fingle and life-rent efcheat to the
Crown, the fame was granted to them. To Walter Riddell, his
brother, he owed another debt of 42,624 merks Scots, for whxch
Walter Riddell had obtained a decree of adjudication in 16813

no infeftment had been obtained by Walter Riddell.
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The creditors afterwards came to an agreement among thems-
felves and with their common debtors, and one Dr. Living{ton
agreed to become tenant of the premifes at a certain rent, and
purchafer upon certain conditions if upon trial he was pleafed
with the bargain during the currency of the tack. Of fame date
two deeds were executed; the one a tack, whereby the debtor,
James Riddell, with confent of his creditors, let to the faid Dr.
Livingfton the eftate of Kingla{s for the term of feven years, at
the rent of 2760 merks Scots yearly, payable to the creditors ; of
which rent Sir James Cockburn and Sir Robert Mill were an-
nually to receive a greater portion than anfwered to the intereft of
their money : the other a contralt, whereby James Riddell and
his creditors are obliged to convey the eftate to Dr: Living{ton
for the price of 46,000 merks Scots, if he at any time during the
currency of the tack intimated his willingnefs to purchafe: by
this contralt it was agreed, ‘¢ upon the whole matter, and as to
¢ the perfons to whom the faid price fhall be paid, in cafe of in-
¢¢ timation as faid 1s;,and that the faid bargain be confummated
¢ in manner aforefaid,’”’ that Sir James Cockburn and Sir Ro-
bert Mill {hould be paid the whole fums due to them, in the firft _
place ; it was further agreed, that in cafe Dr. Livingfton fhould
not hold the bargain, but that the fame, after the expiration of
the {aid leafe, fhould be given to another, or that the faid James
Riddell could have a purchafer for certain lands and interefts that
he poflefled in Leith, the faid Sir James and Sir Robert were ftill
to be paid what was due to them, out of cither of the interefts
that {hould be firft difpofed of ;5 and it was alfo further agreed,
that Sir James Cockburn and Sir Robert Mill fhould adjudge the
eftate for their debts, and the faid Walter Riddell agreed never to
objet to them, that the faid adjudication was not within year and
day of his own, but allowed them to have their payment of their
juft debts, as then ftated and agreed to, and preferve therein the
way and manner above prefcribed. On the other hand, Sir James
and Sir Robert agreed that their diligence fhould not militate
againft the faid Walter, or his right, fo as to debar him, but that
both parties fhould take their fatisfaltion in the way and manner,
and according to the divifion {pecified in the faid leafe and con-
tract; and 2ll the cieditors were mutually bound to commu-
nicate and make forthcoming their debts and titles to each other,
for the ends of this contrat, and to defend againf(t all others.

Dr. vamgﬁon was, 1n virtue of the lcafe, put in pofleflion of
the eftate’; bat he dying foon after, the intended bargain for the
fale of the lands took no effet: however the do@or whillt he
lived, and his executors during the remaining term of his leafe,
poffcfled the lands and paid the rents to the creditors. The in-
tended fale of the lands being thus difappointed, Sir Jaines Cock-
burn and Sir Robert Miln did not take adjudications on their
debts,

Walter Riddell conveyed his adjudication to his four daughters,
and he, or they, entered to poffeflion of the premifes. In May
1690, thefe daughters conveyed the ad]udxcauon and all thcar

right
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right to the premifes to William Kintore ; and in the conveyance
to him they mentioned the faid agreement among the creditors of
James Riddell, which in the claufe of warrandice is thus ex-
cepted : ¢ Excepting always forth and from this prefent warran-
¢ dice the contraét above mentioned, and all claufes therein
¢¢ contained, whereby the faid Walter Riddell ftands any man-
¢¢ ner of way obliged, with this exprefs provifo and condition,
«¢ that this exception fhall import no homologation by Mr. Kin-
¢¢ tore of the faid contra&, we, our heirs and fucceflors, being
¢¢ always free 2s to any warrandice or performance of the fame,
s¢ and whereof the faid Mr. William Kintore by acceptation here-
¢t of is to free and relieve us; and with the obligement of which
¢ relief this prefent right is hereby declared to be exprefsly
¢ affelted.”

In May 1500, Kintore conveyed his right to the premifes, alfo
with notice of the faid contralt, to George Clark, one of the bail-
lies of Edinburgh; and Clark granted a back bond, that the con-
veyance to him was redeemable upon payment of 2666/. 13s. 4d.
This bond Kintore conveyed to Dr. Scott, Dean of Hamilton.

In 1502 Dr. Scott, intending to redeem that right which was
in the perfon of Clark, paid him up 1oo00/. fterling, and made an
agreement that Clark fhould retain the right, as a fecurity for the
remainder of the {fum, being 1666/, 135. 4d.: and accordingly
George Clark .reconveyed to Dr. Scott the rights to the adjudica-
tion and lands of Kinglafs, referving to himfelf thefe rights as a
fecurity for the {fum ftill remaining due to him.

In 1704, Thomas TFairholm, the appellant, being creditor to
George Clark, obtained from him for fecurity and fatisfation of
his debt a difpofition of that referved intereft which George Clark
had in the adjudication which affeted the lands of Kinglafs; and
upon this difpofition was infeft. The appellant, who thus had
acquired right to the adjudication affeting the eftate of Kinglafs
to the extent of 1666/. 13s. 4d., was oppofed 1in his pofleflion by
the creditors of Dr. Scott, who had become bankrupt, and he
brought an a&tion of ranking and fale againft them before the
Court of Seflion. In the ranking he was preferred by the Court
to thefe creditors of Dr. Scott, who were the only parties, in a
fum exceeding the value of the eftate. After the ufual fteps of
proceeding, the eftate was brought to a judicial fale, and pur-
chafed by the appeliant at a price of 1092/, 55, 11d. fterling,
being 18 years’ purchafe of a rental which had been previoufly

roved. ‘
’ Soon afterwards the appellant was fued by the executors of Sir
Samuel M¢Clellan, who had received from the faid George Clerk
fome right to the premifes prior and preferable to that from Clark
to the appellant; and, after fome litigation, the Court ordained
the appellant to pay to thefe executors a fum of 10,000/, Scots;
which he paid accordingly. : -

Prior to the judicial fale of the premifes, the appellant entered
into an agreement with an agent of the Duchefs of Hamilton,
that he fhould purchafe the faid lands at {uch fale, and afterwards

convey
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convey the fame to the duchefs for 44,000 merks Scots (2555/*
11s5. 1d. fterling); and accordingly, a few months after the fales
the duchefs paid him this {um as the price thereof.

In 1719, the refpondents, who had obtained rights to the debts,
which ftood in the perfons of Sir James Cockburn and Sir Robert
Mill, brought their attion againft the appellant before the Court
of Seflion for payment to them of the faid fum of 8443/, Scots,
with intereft from 1682, upon this grocund, that by the contratt
before mentioned between James Riddell and his creditors on the
onc part, and Dr. Livingfton on the other, it w2s agreed that the
debts due to Sir James Cockburn and Sir Robert Mill fhould be
paid out of the price of the lands preferably to the debt due to
Walter Riddell ; and thefe lands having now been fold, and the
price having been recovered by the appellant in virtue of Walter
Riddell’s adjudication, he ought to make that {fum forthcoming
to the refpondents; and they {tated that the appcllant had had
fufhicient notice of the {uid coutrat, not only by the recital of it
in the feveral intermediate conveyances to him, but the {ame had
been recorded in 1703. The appellant made defences, aud the
Court, after report of the Lord Ordinary, on the 6th of June
1719, ¢ Found that the preference in the contract libelled on and
¢¢ produced is perpetual, and that the faid contra&t being con-
¢ cerning a perfonal fubjelt, whereon no infeftment followed,
¢ that it is effeCtual againft the fingular tucceflors of the con-
¢¢ trators; but remitted to the Lord Ordinary to hear parties
“« how far the appellant is perfonally lable.”” And to this in-
terlocutor the Court adhered on the 26th of the f{aid month of
June.

Parties having accordingly gone before the Lord Ordinary, and
the debate being reported by his lord{hip, the Court, on the 11th
of November 1719, ¢ Found the price of the lands of Kinglafs
‘¢ liable to the refpondents for payment of the fums for which
‘¢ they ftand preferred by the contratt libelled on, and found the
¢¢ appellant perfonally liable in as far as he had intromitted there-
¢ with.” - -

The appellant then infifted, that he ought'to have a deduttion
of the fums he had paid to Sir Samuel M¢Clellan’s children, who
were creditors of Mr. Clark, to whom he was accountable; and
the Court, on the 2gth of December 1719, ¢ Found that the
¢¢ payment to Sir Samuel M¢Clellan’s children by the appel-
¢¢ lant was made bona jide, and that he muft have deduction of
¢¢ the faid payment out of the price of the lands of Kinglafs, re-
¢¢ ferving altion to the refpondents againft the children of the
¢ faid Sir Samuel M¢Clellan for the {fums received by them as
¢ accords.” |
« The refpondents afterwards petitioned the Court that he might
be accountable for the price which he had received from the
duchels of Hamilton for the faid lands, in terms of the agreement
with her Grace, made previous to the fale. This being referred
to the Lord Ordinary, and. afterwards reported to the Counrt,
their lordthips, on the 22d of January 1719-20, *“ Found that the

e ~ % appellant
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¢ appellant having made a previous agreement with the Duchefs

¢« of Hamilton to fell her the lands of Kinglafs for 44,000 merks,
¢ and having received the {aid fum from the duchefs, he is liable
¢¢ for the refpondent’s debts, as if the lands had been fold at
~ ¢¢ that fum.”

The appeal was brouslit from ¢ feveral interlocutory fentences
¢ or decrees of the Lords of Seffion in Scotland of the 6th of

“ June, and the 11th of November 1719, and 22d of January
¢ 1719-20.”

o=

Hcads of the Appellant’s Argument.

The contra&t yielding a preference of the debts due to Sir
James Cockburn and Sir Robert Mill was not abfolute and per-
petidal, but conditional only, and to take place if the fale of the
cltate to Dr. Living{ton then projeted, thould take effet; or if
the bargain which by the fettlement was intended for Dr. Li-
vingfton, thould be given to any other perfon.

* But {uppoling this had been otherwife, yet it could only have
been effeltual againft, or obligatory upon Walter Riddell, the
party contrating, and his heirs, bat not againft a third party
purchafing for a valuable confideration. Walter Riddell's adju-
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dication was the paramount title to the eftate ; and adjudications, |

when they become irredeemable by the expiration of the legal,
and are completed heritable rights by infeftment (a), cannot by
the law of Scotland be fubjc& to the effel&t of contralls, or other
perfonal deeds of the ancient proprietors of fuch adjudications in
prejudice of a purchafer bona fide for a valuable confideration.
Suppofing ftill further, that the contra¢t or perlonal deed of
Walter Riddell could affeét that adjudication whereof he once
ftood poflefled, in prejudice of a purchafer for a valuable con-
ﬁderatlon, yet the appellant was not properly fuch a purchafer:
" he wasonly in right of the allignment from George Clarke, a cre-
ditor to Dr. Scott, in whofe pelfun the right to Walter Riddell’s
adjudication {tood. = However the refpondents might have been
found preferable to DDr. Scott, had they appeared and claimed that
preference when the eftate was brought to a judicial fale; yet

they having negle&ted to claim 1o that manner, and the 2ppellant,

having by the proper courfe of law, as creditor, recovered pay-
ment from Dr, Scott of what was due to lnm out of the price of
the lands, cannot be compelled to enter into an account with the
refpondents on this fingle pretence, that the right, which they omjt-
ted to claim, was preferable to that of Dr. Scott his debtor; and
therefore he could not be .perfonally liable to them for the {fum
{ued for.

‘The higheflt price offered by the appellant at the judicial fale,
for which the lands were by fentence of the Court adjudged to
have been lawfully purchafed, is that aione which he can be com-
pelled to account for, and ke purchafed the eflate at the flule,

(a) Itappears that this adjudication had not been followed by infeftment.
Y , not
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not as a creditor, but tanquam quilibet : and as he muft have {tood
the lofs if the lands had fallen in value below the price at which
he purchafed them at the judicial fale, he muft be entitled to the
profit of any more advantageous fale, which he may have made.
Nor does it alter the cafe, that he agreed with the Duchefs of
Hamilton, previous to the fale, to convey the lands to her .at a
certain price, if he fhould be declared purchafer; becaufe that
bargain hindered nobody at the public roup from bidding higher:
and it was in view of that advantageous bargain with the duchefs
that the appeliant bid fo high as he did, whereby the creditors
were in o far bevefited  And the appellant is fo far from having
any advantage, that confidering the debt due to him, which is
funk, he f{till has a very hard bargain.

Heads of the Refpondents Argument.

Since the two creditors under whom the refpondents claim,at the
time of executing the contradt, had not only an exclufive right to
all the debtor’s peifonal eftate, and the rents and profits of his
real eftate during his life; but could likewife have cut off feve-
ral of the debts claimed by the other” creditors it could never
be imagined they would have quitted all thefe privileges upon the
view of a preference only for a limited time. That intention is
fupported by the words of the contrat, whereby it is agreed, that
in cafe the then intended purchafer fhould not hold the bargain,
but that the fame fhould be given to another (that is, fold to an-
other) {till the fame preference was to fubfift, and the perfons
under whom the refponderts claim were to be paid their debts ; and
Walter Riddell, under whom the appellant ciaims, agreed never
to make ufe of his adjudication as a ground of preference, but
that both parties fhould take their fatisfaction in the way and man-
ner, and according to the divifion {pecified in the faid contract.

An adjudication till the legal is expired, and till clothed with
infeftment (as in the prefent cafe it was not) is but a perfonal
right, and may be limited, reftried, or conveyed by any perfonal
deed : befides, the appellant cannot claim tiie benefit of a pur-
chafer without notice, fince this contra& is taken notice of in all
the intermediate conveyances of this adjudication, and it is always
conveyed fubject to the conditions in that contract. .

The appellant contended, that even Walter Riddell the ad-
judger would not have been perfonally liable for thefe debts, and
much lefs ought he who received this adjudication in payment of
a fum of money due to him: but though it be true, that the ad-
judger himfelf, and thofe claiming under him, are not by the con-

- tract perfonally liable ; yet the eftate being liable, if the adjudger
had fold the eftate’ and received the money, he muft have been
perfonally liable. And fince the adjudication is conveyed to the
appellant fubjet to that contradt, and that by virtue thereof he
has received the price, he ought to make fatisfaltion to the re-
fpondents, the creditors,

7 ' The
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The judicial fale was merely imaginary, for the appellant was
both purfuer and defender in the ation for carrying it on. Dr.
Scott, the perfon againft whom that fale was carried on, had no
manner of intereft in the eftate. The appellant, knowing that he
was accountable to the refpondents, and finding that the Duchefs
of Hamilton intended to be apurchafer, to prevent that, made a
previous agreement with her grace, whereby he bound himfelf
to difpone the lands to her for 44,000 merks Scots, as the price,
and to become purchafer at the fale for her behoof. Though he
purchafed for a fmaller fum, yet that muft not be reputed the
price, fince it is plain the fale was carried on with a fraudulent
defign, as appears from all the fteps of it before taken notice of ;
and no Court will encourage a truftee (for fuch was the appel-
lant’s cafe) under any colour to put fo great a fum in his own
pocket, in defraud of creditors he knew he was accountable to :
and the Court, id" the altion at the inftance of Sir Samuel
M¢Clellan’s children, decreed the appellant to be accountable for
that price. ‘

After hearing counfel, It is ordered and adjudged, that the
petition and appeal be difmiffed, and that the Interlocutory [entences or
decrees therein complained of be affirmed : and it is further ordered,
that the appellant do pay or caufe to be paid to the refpondents the fum
of 60/. for their cofis in refpelt of the faid appeal.

For Appellant, Tho. Luswyche. Dun. Forbes.
For Refpondents, Rob. Raymond.  Will. Hamilton.
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