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fences, competent in law, againjl the witnejfes ; and fuch further 
proceedings Jhall thereupon be had before the Lords of Sejfion as to 
juflice Jhall appertain.

For Appellant, Rob. Raymond. W ill. Hamilton.

John Allardice, Merchant in Campvere, appellant;
Jane Smart, Widow and Executrix of the 

Appellant’s Father, for herfelf and her 
Children, - Refpondcnt.

' n th  Feb. 1721*2.

Proviji'sfis to Heirs and Children —  A fpecial provifion, In a marriage contra#* 
of Turns of money to be laid out on land or other good fecunty, and alfo of 
cor.queft in lands, heritages, fiftiings, fums of money and others, to the heirs 
of the marriage, went to all the children, and not to the eldeft fon only.

A  difcharge of provisions granted by two children to their father, in confidcra- 
tion of a certain fum ot money, paid to them, operated in his favour with 

• regard to the remainder of their proviiions, and not in favour of another 
child, who did not difcharge.

jFiar.— A  houfe, part of the conqueft of a firft marriage, is difponed tp a perfon 
and his wife in conjun# fee and life-rent, and to the bairns of the marriage 
in fee, whom failing, to the heirs of the huiband : the hufband being fiat 

might fettle the life-rent thereof on a fecond wife.

n Y  contra# of marriage in September 1683 between John 
-M Allardice, Merchant in Aberdeen, and Agnes Mercer his 
firft wife, the appellant’s father and mother both now deceased, 
the faid John Allardice obliged himfelf to lay out 3000 ,merks 
Scots of* his own money, together with the like fum he was to 
receive with his wife as her portion, upon land, or other good fe- 
curity, and to fettle the fame upon himfelf and the faid Agnes> 
Mercer, in conjunct fee and life-rent of the longeft liver of them 
two, and the heirs to be lawfully procreate between them ; whom 
failing, to the faid John Allardice, his heirs, executors, and aflig- 
nees. The contra# contained this provifo, “  that whatsoever 
(i lands, heritages, filhings, debts, fums of money and others, it 
« (hall happen either of the faid parties to conquer, acquire, or 
€t fucceed to, during the time of the faid marriage, the heirs of 
M the marriage (hall fucceed thereto in integrum.”

In 1684, after the marriage had taken effe#, John Allardice, 
the appellant’s grandfather, by difpofition, conveyed a houfe and 
its pertinents in Aberdeen, to the faid John Allardice the father, 
and the faid Agnes hisfpoufe, in conjun# fee and life-rent to the 
longeft liver of them two, and to the bairns lawfully begotten, or 
to be begotten, between them in fee 5 whom failing, to the heirs 
of John the father.

In 1700 the appellant’s mother Agnes died, leaving ifiue the 
appellant and two daughters, the children of that firft marriage. 
And at this time the father’s free (lock amounted to about 18000/.
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Scots, b'efides the faid houfe and pertinents in Aberdeen, valued in 
his books at 5210/. i6x. yd. Scots, and all his houfehold goods.

In January 1703 a contrail of marriage was entered into be­
tween the appellant’s father and the rcfpondent Jane his fecond 
wife, by which he obliged himfelfro layout j 5000 merk,s of his 
own money, together with the fum of 7000 merks he was to 
receive as the faid Jane’s portion, upon land or other good fecu- 
rity, and to fettle the fame upon himfelf and the faid Jane in con­
junct fee and life-rent, and to the children to be procreated of 
the marriage in fee, whom failing, to be the heirs, executors, and 
alfignees of the huiband ; and be likewife obliged himfelf to infeft 
the wife in the faid houfe in Aberdeen in life-rent during her 
widowhood, in cafe (he (hould furvivc him, which he obliged him- 
fidf to warrant; but it was provided, that if the refpondent (hould 
after his death be evi&ed thereout, (lie (hould be allowed 100/. 
Scots yearly for the rent of any other houfe (lie (hould think fit 
to take.

The appellant, being bred a merchant, was fettled at Campvere, 
and his father gave him an advancement to a confiderable amount. 
The two daughters of the (irft marriage were married in the 
father’s life-time, and he gave each of them 4000 merks for their 
portions; and the daughters, by their contra&s of marriage, dis­
charged him of all provifions they could refpe&ively claim by 
their mother's marriage contract or otherwife howfoever.

The appellant’s father died in IViay 1718, leaving the refpond­
ent, his widow, and nine children, four fons and five daughters, of 
the fecond marriage. By his will, and a codicil thereto, he named 
his wife, the refpondent Jane, foie executrix and univerfal lega­
tee, with the burden of payment of 6000 merks to each of the 
four fons, and 4000 merks to each of the five daughters of the 
fecond marriage, and of fome fmall legacies to .the children .of the 
firft marriage. After his father’s death, the appellant was cog- 
nofeed heir to him in the aforefaid houfe and premifes in Aber­
deen, and infeft. Befides that houfe and premifes, and houfe­
hold goods, the deceafed left about 39,535/. u . 6d. Scots of per- 
fonal eft ate, including heirfiiip moveables.

Soon after his father’s death the appellant brought an a&ion 
before the Court of Seftion againft the refpondent, for recovery 
of the 18,000/. Scots, being, as he dated, his father’s (lock at 
the difiulution of the firft marriage, after dedu£tion of the 8000 
merks paid to his two filters, and for recovery of the faid houfe 
in Aberdeen, as being cotiqueft of the firft marriage, and provided 
to the heir thereof, and to have the fame freed of the refpond- 
ent’s life-rent. The refpondent made defences, and the matter 
being debated before the Lord Ordinary, who reported the fame 
to the Court, their lordfhips, on the 16th of February 1720, 
** found that the heirs of the firft marriage have right to all the 
“  conquejl during that marriage, in regard that at the time of 
** their mother’s death, there was a fuflicient fund to anfwer the
“  provifions in both contracts of marriage; and found that the

** provifions
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proviGons in favour of the heirs of the firft marriage 
<c are to be underftood in favour of the children of the mar- 

riage; of whom there being three in number, and two of 
€i them having accepted of fpecial fums from the father, in 
4< fatisfa#ion of all they could claim by virtue of the faid con- 
<c tra # ; therefore the appellant was only entitled to claim a 
c‘ third flrare of thefe provifions •, and found that the proviGons 

in the fecond contra# of marriage are rational and fuitable 
u proviGons; and found that the relief has right to the life-rent 
“  of the lioufe provided to her by the contra# of marriage with 
u her hufband, who was Gar.”

The appellant reclaimed, and after anfwers for the refpondent, 
and a hearing, the Court, on the 14th of July 1720, 44 found 
u that two daughters of the firft marriage having accepted of 
“  proviGons in their contra#s of marriage, in fatisfa#ion of all 
cc that could fall to them by their mother’s contra# 5 which 
(t proviGon being lefs than would have fallen to them as two 

of three children of the firft marriage, fuppoGng that all the 
“  children of that marriage were entitled to an equal Glare the 

furperplus of the two-thirds more than the proviGons received 
u did not accrefce to the fon of the faid marriage but was at the 
c< father’s free difpofal; and before anfwer to the debate, whether 
ic the proyifions in the firft contra# in favour of the heirs 
u  of that marriage, did entitle the fon of that marriage to the fuc- 
€< ceflion thereof, excluGve of his two lifters, or if the three 

children had an equal intereft, ordained the records of retours 
44 in the Chancery to be infpe#ed, and that either party might 
iC have accefs thereto, that it might appear, whether in the cafe of 

' 44 proviGons of fums of money, or other moveables in favour of 
44 the heirs of a marriage, the elded fon of that marriage be not 
44 ufually and uniformly retoured heir of provifion of the marri- 
44 age, excluGve of daughters, or younger foils ; or if ufually, or 

' 44 in any cafe, more funs and daughters of a marriage are found to 
44 be retoured heirs of proviGon, by a virtue of a contra# of mar- 
44 riage conceived in the t*;rms aforefaid ; and that the dire#ors 
44 of the Chancery ftiould certify what appeared thereon ; and 
44 found that the claufe of acquifition in the deeeafed’s GrG: con- 

tra# comprehended goods, merchandize and gear; and alfo 
<c found that the fpecial fum provided to the children of the fecond 

marriage, is in the firft; place to be taken out of the acquifition 
during that marriage, and that the fame does affe# the acqui- 

,c fition of the firft, in cafe, and in fo far only as the aquifition 
"  of the fecond marriage falls ftiort of fatisfying the fame.

The parties thereupon procured certificates from the deputy- 
dire#or of Chancery, the firft of which, obtained by the appellant, 
dated the 18th of July 1720, (( certified after infpe#ion of the 
4t regifter of retours he found that the eldeft fon of a marri- 
ts age is ufually and uniformly retoured as heir of provifion of the 
€ f  marriage, and that folely and no other perfon joined with him 5 

t( and that in no cafe did it occur therein, that more Tons and 
4< daughters of a marriage are retoured heirs of proviGon by vir- 
tf the of a contra# of marriage conceived in favour of the heirs
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** of a marriage.”  The other obtained by the refpondent, dated 
the jo th o f January 1720-1, bore that it did not occur in the 
“  regifters of retours in Chancery, that any perfon is ferved heir 
<c of provifion to fums of money or other moveables.”

After production of thefe certificates and hearing the import of 
the word heirs debated, the Court on the n th  of January. 1720-1, 
** found that the three children of the firft marriage had an 
iS equal intereft in the provifions contained in their mother’s con- 
u traCfc of marriage.*’

The appeal was brought from “  feveral interlocutory fentences 
fi or decrees of the Lords of Sefiion in Scotland, of the 16th of 
c< February, and 14th of July 1720, and of the 1 ith of January 

following.”

CASES ON APPEAL FROM SCOTLAND.
1

Heads of the Appellant's Argument.
Though by the conception of the firft contract, the heirs of the 

marriage are to fucceed, which, when the fubjeCl of the fucceflion 
is perfonal, may admit of the interpretation, that the provifion 
was in favour of the children; yet ftill the father had the power 
of divifion, and as he has only given 4000 merks to each of the 
daughters, which they accepted, this was nothing but a dividing 
to each of them their (hare thereof, leaving the reft for his only 
fon to fucceed to, who, properly fpeaking, is the only heir of 
the marriage. Without this the faid contract could never be ful­
filled, whereby the fucceflion to the conqueft was provided to the 
heirs of the marriage in integrum. And this appears to have been the 
father’s intention ; fince he took no aflignment of any pretenfions 
his daughters might have thereto, but gave them fuch a provifion 
as he thought was fuitable, with refpeCl to the heir, and the extent 
of his fortune.

As to the houfe in Aberdeen, it is out of the queftion; the 
appellant’s father, during his firft marriage, having received a 
difpofition from his father to him, in favour of himfelf and his 
wife, in conjunCt fee and life-rent, and to the heirs of that mar­
riage in fe e ; and the appellant, who alone could be' heir of the 
marriage in lands, is accordingly cognofced heir and infeft. It 
appears from the fecond contraft of marriage, that both parties 
were diffident of the effeft of the refpondent’s life-rent in the 
Houfe; for though the appellant’s father warranted it, yet he 
provided that in cafe of eviction, his heirs (hould only be liable in 
100/. Scots per annum, for the rent of another houfe; which 
100/. Scots ought to be taken out of the acquifition during 
the fecond marriage, rather than that the appellant, the heir o f 
provifion of the firft marriage, and confequently a creditor, 
fhould be burdened therewith.

As to the father’s flock, which amounted to 18,000/. Scots, at 
the diflblution of the firft marriage, and to 20,000/. by the im­
provement thereof at the time of entering into the fecond mar­
riage, the provifion of 15,000 merks to the children of the fe­
cond marriage, where the remainder included the fpecial provifion 
.of 6000 merks in the firft contract was invalid. But there neither

was
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was nor could be a difpofition nor affignation to any part of the 
deceafed’s flock at the time of entering into the fecond marriage i 
all the father could do was to oblige'himfelf in the fum of 15,000 
merks certain to the children of the fecond marriage, which mud 

• always be fuppofed to be made good out of any other feparate 
eflate, which he had, or might acquire without prejudice to his 
obligations in his firfl contract of marriage ; the children of that 
marriage being properly creditors to the father. And the father, 
at his death, left an eftate behind him fufficient to fatisfy both his 
marriage contrails.

W ith regard to the interlocutor finding that the three children 
of the firfx marriage had an equal interefl in the provifions con­
tained in their mother’s contract of marriage; the import and 
conflant acceptation of the word heirs, in all deeds and writings, is 
always understood in favour of the eldeflfon ; the only cafe wherein 
daughters are joint-heirs with the eldefl fon, in the perfonal 
eftate, being where they are left unprovided by the father ; which 
is no way applicable to this cafe. The uniform and ufual prac­
tice of the records of retours in the Chancery in Scotland, evi­
dently fliews that the appellant only was capable of being retoured 
heir of provifion in the contrail of marriage, and he accord­
ingly was fo retoured. By this interlocutor the two daughters 
are entitled to an equal (hare of the whole provifions in the con­
tract, both real and perfonal, which is direClIy contrary to the 
conflant practice of the Scots law, and the univerfal cuflom of 
all degrees of perfons, who always make a difference between the 
eldefl, and younger fons, and daughters, even where provifions 
are to children; much more when to heirs. It is evident that 
this was the intention of the parties to the contraCl by their ufing 
fimply the word heirs, the meaning of which they could not be 
ignorant of, and by the particular enumeration of the fubje&s 
provided to the heirs, viz. lands, heritages, fifhings, &c.

The decree of the Court feems inconfiftent with itfelf, fince 
the Court of Seflion, by the firfl part of their interlocutor of the 
16th of February 1720, find that the heirs of the firlt marriage 
have a right to the acquifition during that marriage, which the 
refpondent has acquiefced in ; and yet it is not alleged, that more 
than 8000 merks has been paid : and the provifion to the appellant 
and his fillers by the codicil to their father’s will comes far fhort of 
fulfilling the provifions in the firfl contradl.

Heads of the Refpondent*s Argument.

The appellant has only a right to the third of what his fathe 
had at the diffolution of the firfl marriage, for the provifion is in 
favour of heirs to be lawfully procreate between the father and mo­
ther ; which can have no other meaning but the children of the 
marriage, and not of the heir male only, efpecially in cafes where 
there is nothing but perfonal eftate ; and the rather fince the 
6000 merks agreed to be fettled, is to go in the fame way as the 
ccnquefl, which plainly (hews the import and meaning to have
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been all the children, otherwife the younger children mud have 
had nothing.

The father being bound to apply the conqueft to the children 
of the firft marriage, he might difcharge that obligation the bed 
way he could to the fatisfa&ion of the parties ;"and as he was the 
debtor, whatever advantage is obtained by any tranfadfion, mud 
be to the ufe of the father ; for he mud be prefumed rather to 
difcharge himfelf, than to acquire any right to another. The two 
fiders were then entitled each of them to a third (hare, the father 
agrees with them for a lefs fum, and that mud and can only be to 
the benefit of the father, who was their debtor ; and this the rather 
fince he had been at the expence of their education and marriages 
after hisfecond marriage, which fo far diminiffied the conqued of 
the fecond marriage, to which the refpondent and her children 
had a right. Nor could there be any occafion for an afiignment 
to the daughters (hares, for the father being debtor, the releafe. 
extinguiffied the debt; and the father was fo far from intending 
any benefit to the appellant by thefe tranfadtions, that he ex- 
prefsly declared in his fettlements, that the fum of 10,000 merks, 
and fee of the houfe given to him, (hould be in full of all he 
could claim by his mother’s contract of marriage, or any other 
way whatfoever.

W ith  regard to the houfe in Aberdeen, the father was feifed 
thereof in fee, he could have difpofed of it to whom he pleafed, 
and confequently the fettlement thereof upon the refpondent for 
her life only, cannot be called in quedion by the appellant ; and 
the rather fince the father has warranted the faid houfe to the 
refpondent, which warrandice defeends to the appellant as his 
heir, and he is thereby bound ro perform his father’s deeds, and> 
cannot call any of them in quedion; which cafe was determined 
by the Houfe of Lords in 1718-19, in the cafe Ay ton v. Colville.

'The greated part of the appellant’s father’s edate was gained 
during the fecond marriage : the fortune the refpondent brought 
was more than twice as much as that of the appellant’s mother; 
the appellant has( had his education at the expence of his father, 
and has received much more, than any of the children of the 
fecond marriage, who mud be educated, and whofe provifions are 
much diminifhed by this expenfive fuit, and the provifions for the 
children of the fecond marriage are entirely rational.

After hearing counfel, Jt is ordered and adjudged that the faid 
petition and appeal be difmiffed, and that the interlocutory fentences or 
decrees therein complained oj be affirmed*

For Appellant, Rob. Raymond* C. Talbot*
For Refpondent, Sam* Mead* Will* Hamilton*

In the important cafe of Hog v. Lafliley, in the Houfe of Lords 
7 May 1792, a judgment of the Court of Seffion was affirmed* 
which found that renunciations by children of their claim of 
legitim operated in favour of a child who did not renounce, and

not
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not of the father. In the prefent cafe the Houfe affirmed a con­
trary do£trine laid down with regard to the renunciations made by 
the children of the firft marriage of their provifions by contraft.

1

John Walker of Edinburgh, Merchant, - Appellant,
Robert Forrefter of Edinburgh, Merchant, 

and William Macpherfon of Edinburgh,
Writer, - Refpondents.

16th Feb. I 721-2.

JSona fide confumptton.— An adjudication obtained in 1678, being found extin- 
guifhcd by receipts of the rents : in a fubfequent action of count and reckon­
ing, the Court having found the defence of bona fides fufficient to libeiate 
till the date of the interlocutor, finding the adjudication compenfed, and 
that the defenders were not put in mala fide by the citations and arreftments, 
the judgment is reverled, and they are ordered to account from the date o f 
the arreftments ufed at commencement of the foimer a&ion.

Cofis and Expenses— In an adtion relative to the commencement of mala files t 
the Court having found that the fame did not commence from the date of 
citation and arreftment, but from the date c f  the decree, and refufed the 
putfuer hisexpences; on a reverfa) of the judgment, it is ordered that the 
Court tax, and afcercain the expences in that adtion, and that the fame be 
then paid to the appellant.

JOH N H A N D Y SID E , who was the proprietor of feveral 
houfes in the city of Edinburgh, being indebted to the re­

fpondents, or thofe under they claim, they obtained an adjudi­
cation of thefe houfes for payment of the faid debt, in December 
1677 ; and by virtue thereof got into poffeflion of the fame in 
1678. As dated by the appellant, the debt due to the refpond­
ents or thofe under whom they claim amounted to 277/. 15*. 6r/., 
and the yearly rents of the premifes were 6 6 1 . 13/. 4d.

In' 1713 Janet Handylide, the daughter of the faid John Handy- 
(ide, who had been abroad for feveral years, and who claimed right 
to the premifes as heir to her father who h'ad died many years 
before, conveyed all her light and title to the premifes, and all her 
right of reverfion, to the appellant; who was thereupon infeft.

The appellant foon after brought his adtion before the Court 
of Seffion againd the refpondents, to have it declared, that the 
debt due to thofe under whom they claimed was fatisfied and 

x paid by their receipt of the rents and profits 5 and to have 
the refpondents decreed to account for what they had re­
ceived over and above the payment and fatisfaftion of their jud 
demands. And in 1714, the appellant likewife arreded the rents 
in the hands of the tenants ; but the refpondents having found 
fecurity to make the fame forthcoming as accords, the arredment 
w&s loofed  ̂ and the refpondents were fuffered to continue in 
poffeflion till the event of the caufe.
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