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Sences, competent in law, againft the witneffes ; and fuch further

proceedings fhall thereupon be had before the Lords of Seffion as to
juflice fhall appertain.
For Appellant, Rob. Raymond. Will. Hawmilton.

John Allardice, Merchant in Campvere, Appellant 5 Cafe go.
Jane Smart, Widow and Executnix of the
Appellant’s Father, for herlelf and her .
Children, - - - - - Refpondent.

' 12th Feb. 1721-2.

Provifisns to Heirs and Children — A fpecial provifion, in a marriage contradt,
of fums of money to be laid out on land or other good fecurity, and alfo of
conqueft in lands, heritages, fithings, fums of money and others, to the Aeirs
of the marriage, went to all the children, and not to the eldeft fon only.

A dicharge of provifions granted by two children to their fath:r, in confidera-
tion of a certain fum ot money, paid to them, operated in his favour with

.regard to the remainder of their provifions, and not in favour of another y
child, who did nct difcharge.

ALiar.— A houfe, part of the conqueft of a firlt marriage, is difponed tp a perfon
and his wife in conjuné fee and life-reat, and to the bairns of the marriage
in fee, whomn failing, to the heirs of the hufband : the hufband being fiar
might fettle the iife-rent thereof on a fecond wife.

BY contralt of marriage in September 1683 between John
2 Allardice, Merchant in Aberdeer, and Agnes Mercer his
firt wife, the appellant’s father and mother both now deceafed,
the faid John Allardice obliged himfelf to lay out 3000 merks
Scots of. his own money, together with the like fum he was to
receive with his wife as her portion, upon land, or other good fc-
curity, and to fettle the fame upon himf{elf and the faid Agnes.
Mercer, in conjunct fee and life-rent of the longelt liver of them
two, and the beirs to be lawfully procreate between them; whom
failing, to the faid John Allardice, his heirs, executors, and aflig-
nees. The contra&t contained this provifo, ¢¢ that whatfocver
¢¢ lands, heritages, fithings, debts, {fums of money and others, it
¢¢ fhall happen either of the faid parties to conquer, acquire, or
¢ fucceed to, during the time of the faid marriage, the Aeirs of
¢¢ the marriage fhall fucceed thereto i integrum.” .

In 1684, after the marriage had taken effeét, John Allardice,
the appellant’s grandfather, by difpofition, conveyed a houfe and
its pertinents in Aberdeen, to the faid John Allardice the father,
and the faid Agnes his{poufe, in conjunct fee and life-rent to the
longeft liver of them two, and to the dairns lawfully begotten, or
to be begotten, between them in fee ; whom failing, to the heirs
of John the father.

In 1700 the appellant’s mother Agnes died, leaving iffue the
appellant and two daughters, the children of that firft marriage.
And at this time the father’s free ftock amounted to about 18000/,
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Scots, befides the faid houfe and pertinents in Aberdeen, valued in
his books at 5210/ 165, gd. Scots, and all his houfehold goods.

In January 1703 a contralt of marriage was entered into be-
tween the appellant’s father and the refpondent Jane his fecond
wife, by which he obliged himfelf to lay out §000 merks of his
own moncy, together with the fum of 7coo merks he was to
receive as the faid Jane’s portion, upon land or other good fecu-
rity, and to fettle the fame upon himfelf and the faid Janein con-
junct fee and life-rent, and to the children to be procreated of
the marriage 1n fee, whom failing, to be the heirs, exccutors, and
allignees of the hufband ; and he likewife obliged himfelf to infeft
the wife in the {aid houfe in Aberdeen ia life-rent during her
widowhood, 1n cafe fhe fhould furvive him, which he obliged him-
{clf to warrant; butit was provided, that if the refpondent fhould
after bis death be evi€ted thereout, fhe thould be allowed 100/
Scots yearly for the renc of any other houfe fhe fhould think fit
to take. :

The appellant, being bred a merchant, was {ettled at Campvere,
and his father gave him an advancement to a confiderable amount.
The two daughters of the firft marriage were married in the
father’s life-time, and he gave each of them 4000 merks for their
portions 3 and the daughters, by their contra@s of marriage, dif-
charged him of all provifions they could refpectively claim by
their mother’s marriage coatralt or otherwife how{oever,

The appellant’s father died in May 1718, leaving the refpond-
ent, his widow, and nine children, four fons and five daughters, of
the {econd marriage. By his will, and a codicil thereto, he named
his wife, the refpondent Jane, fole executrix and univerfal lega-
tee, with the burden of payment of 6oeo merks to each of the
four fons, and 4ooo merks to each of the five daughters of the
fecond marriage, and of fome {mall legacies to the children.of the
firt marriage. After his father’s death, the appellant was cog-
nofced heir to him in the aforefaid houfe and premifes in Aber-
deen, and infeft. Befides that houfe and premifes, and houfe-
hold goods, the deceafed left about 39,535/ 15. 6d. Scots of per-
fonal eftate, including heirfhip moveables.

Soon after his father’s death the appellant brought an altion
before the Court of Seflion againft the refpondent, for recovery
of the 18,000/. Scots, being, as he ftated, his father’s ftock at
the diflulution of the firft marriage, after deduction of the 8oo0o
merks paid to his two filters, and for recovery of the faid houfe
in Aberdeen, as being conqueff of the firft marriage, and provided
to the heir thereof, and to have the fame freed of the refpond-
ent’s lifc-rent. The refpondent made defences, and the matter
being debated before the Lord Ordinary, who reported the {ame
to the Court, their lordfhips, on the 16th of February 1720,
¢ found that the heirs of the firft marriage have right to all the
¢ conqueft during that marriage, in regard that at the time of
¢ their mother’s death, there was a {ufficient fund to anfwer the

“¢ provifions in both contraéts of marriage; and found that the
¢ provifions
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provifions in favour of the heirs of the firft marriage
are to be underftood in favour of the children of the mar-
riage; of whom there being three in number, and two of
them having accepted of fpecial fums from the father, in
fatisfaltion of all they could claim by virtue of the faid con-
tralt ; therefore the appellant was only entitled to claim a
third fhare of thefe provifions; and found that the provifions
in the fecond contralt of marriage are raticnal and fuitable
provifions ; and found that the relit has right to the life-rent

of the houfe provided to her by the contrat of marriage with
her hu{band, who was fiar.”

‘The appellant reclaimed, and after anfwers for the refpondent,

and a hearing, the Court, on the 14th of July 1720, ¢ found
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that two daughters of the firft marriage having accepted of
provifions in their contraéts of marriage, in fatisfation of all
that could fall to them by their mother’s contrat; which
provifion being lefs than would have fallen to them as two
of three children of the firft marriage, fuppoling that all the
children of that marriage were entitled to an equal fhare the
{urperplus of the two-thirds more than the provifions received
did not accrefce to the fon of the faid marriage but was at the
father’s free difpofal 5 and before anfwer to the debate, whether
the proyifions in the firft contra&t in favour of the heirs
of that marriage, did entitle the fon of that marriage to the fuc-
ceflion thereof, exclufive of his two filters, or if the three
children had an equal intereft, ordained the records of retours
in the Chancery to be in{pelted, and that either party might
have accefs thereto, that it might appear, whether in the cafe of
provifions of fums of money, or other moveables in favour of
the heirs of a marriage, the eldeft fon of that marriage be not
ufually and uniformly retoured heir of provifion of the marri-
age, exclufive of daughters, or younger fons; or if ufually, or
in any cafe, more fons and daughters of a marriage are found to
be retoured heirs of provifion, by a virtue of a contrat of mar-
riage conceived in the terms aforefaid ; and that the diretors
of the Chancery fhould ccrtify what appeared thereon; and
found that the claufe of acquifition in the deeceafed’s firflt con-
trat comprehended goods, merchandize and gear; and alfo
found that the fpecial fum provided to the children of the fecond
marriage, is in the firft place to be taken out of the acquifition
during that marriage, and that the fame does affe& the acqui-
fition of the firft, in cafe, and in fo far only as the aquifition
of the fecond marriage falls thort of fatisfying the fame.

The parties thereupon procured certificates from the deputya

dire&tor of Chancery, the firft of which, obtained by the appellant,
dated the 18th of July 1720, ¢ certified after infpection of the
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regifter of retours he found thatthe eldeft fon of a marri-
age is ufually and uniformly retoured as heir of provifion of the
marrxage, and that folely and no other perfon joined with him ;
and that in no cafe did it occur therein, that more {fons and
daughters of a marriage are retoured heirs of provifion by vir-

the of a contra& of marriage conceived in favour of the heirs
Dd ¢ of
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‘“ of a marriage.”” The other obtained by the refpondent, dated
the 1oth of January 1720-1, bore ¢ thatit did not occur in the
“¢ regifters of retours in Chancery, that any perfon is ferved heir
¢¢ of provifion to fums of money or other moveables.”

After produ&ion of thefe certificates and hearing the import of
the word Aeirs debated, the Court on the 11th of January 1720-1,
¢ found that the three children of the firft marriage had an
¢ equal intereft in the provifions contained in their mother’s con-
¢ trat of marriage.”

The appeal was brought from ¢« feveral interlocutory fentences
¢¢ or decrees of the Lords of Seflion in Scotland, of the 16th of

¢“ February, and 14th of July 1920, and of the 11thof January -
¢¢ following.”

Heads of the Appellant’s Argument,

Though by the conception of the firft contralt, the heirs of the
marriage are to fucceed, which, when the fubject of the fucceflion
i1s perfonal, may admit of the interpretation, that the provifion
was in favour of the children ; yet ftill the father had the power
of divifion, and as he has only given 4000 merks to each of the
daughters, which they accepted, this was nothing but a dividing
to each of them their (hare thereof, leaving the reft for his only
fon to fucceed to, who, properly fpeakmq, is the only heir of
the marriage. Without this the faid contra&t could never be ful-
filled, whercby the fucceflion to the conqueft was provided to the
heirs of the marriage in infegrum. And this appears to have been the
father’s intention ; fince he took no allignment of any pretenfions
his daughters might have thereto, but gave them fuch a provifion
as he thought was (u:table, with refpelt to the heir, and the extent
of his fortune.

As to the houfe in Aberdeen, it is out of the queftion; the
appellant’s father, during his firt marriage, having received a
difpofition from his father to him, in favour of himfelf and his
wife, in conjunét fee and life-rent, and to the heirs of that mar-
riage in fee; and the appellant, who alone could be’ heir of the
marriage in lands, is accordingly cognofced heir and infeft. It
appears from the fecond contrat of marriage, that both parties
were difhident of the effe€t of the refpondent’s life-rent in the
Houfe; for though the zppellant’s father warranted it, yet he
provided that in cafe of evition, his heirs {hould only be liable in
100/. Scots per annum, for the rent of another houfe; which
1o0/. Scots ought to be taken out of the acquifition during
the fecond marriage, rather than that the appellant, the heir of
provillon of the firt marriage, and confequently a creditor,
fhould be burdened therewith.

As to the father’s ftock, which amounted to 18,000/. Scots, at
the diffolution of the firft marriage, and to 20,000/ by the im-
provement thereof at the time of entering into the fecond mars
riage, the provifion of 13,000 merks to the children of the fes
cond marriage, where the remainder included the fpecial provifion

of 6000 merks in the firft contraét was invalid. But there neither
was
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was nor could be a difpolition nor aflignation to any part of the
deceafed’s ftock at the time of entering into the fecond marriage ¢
all the father could do was to oblige’ himfelf in the fum of 15,c00
merks certain to the children of the fecond marriage, which mult
. always be fuppofed to be made good out of any other {eparate
eftate, which he had, or might acquire without prejudice to his
obligations in his firft contract of marriage ; the children of that
marriage being properly creditors to the father. And the father,
at his death, left an eftate behind him fufficient to fatisfy both his
marriage contralts.

With regard to the interlocutor finding that the three children
of the firft marriage had an cqual intereft in the provifions con-
tained in their mother’s contra& of marriage; the import and
conftant acceptation of the word beirs, in all deeds and writings, is
always underftoodin favour of the eldeft fon ; the only cafe wherein
daughters are joint-heirs with the eldeft fon, in the perfonal
cftate, being where they are left unprovided by the father ; which
is no way applicable to this cafe. The uniform and ufual prac-
tice of the records of retours in the Chancery in Scotland, evi-
dently thews that the apptllant only was capable of being retoured
‘heir of provifion in the contra& of marriage, and he accord-
ingly was {o retoured. By this interlocutor the two daughters
are entitled to an equal fhare of the whole provifions in the con-
tra&l, both real and perfonal, which is dire@ly contrary to the
conftant praftice of the Scots law, and the univerfal cuftom of
all degrees of perfons, who always make a differcnce between the
eldeft, and younger fons, and daughters, even where provifions
.are to children ; much more when to beirs. It is evident that
this was the intention of the parties to the contradt by their vufing
fimply the word beirs, the meaning of which they could not be
ignorant of, and by the particular enumeration of the fubjelts
provided to the heirs, viz. lands, heritages, fithings, &c. '

The decree of the Court feems inconfiftent with itfelf, fince
the Court of Seflion, by the firft part of their interlocutor of the
16th of February 1720, find that the heirs of the firft marriage
have a right to the acquifition during that marriage, which the
re[pondent has acquiefced in; and yet it is not alleged, that more
than 8ooo merks has been paid : and the provifion to the appellant
and his fifters by the codicil to their father’s will comes far thort of
fultilling the provifions in the firft contract.

Heads of the Refpondent’s Argument.

The appellant has only a right to the third of what his fathe’
had at the diffolution of the firlt marriage, for the provifion is in
favour of Leirs to be lawfully procreate becween the father and mo-
ther; which can have no other meaning but the children of the
marriage, and not of the heir male only, efpecially in cafes where
there is nothing but perfonal eftate; and the rather fince the
6000 merks agreed to be fettled, is to go in the fame way as the
cenqueft, which plainly thews the import and meaning to have
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been all the children, otherwife the younger children muft have
had nothing.

‘The father being bound to apply the conqueft to the children
of the firft marriage, he might difcharge that obligation the beft
way he could to the fatisfation of the parties ;’and as he was the
debtor, whatever advantage is obtained by any tranfaltion, muft
be to the ufe of the father ; for he muft be prefumed rather to
difcharge himf{clf, than to acquire any right to another. The two
fifters were then entitled each of them to a third fhare, the father
agrees with them for a lefs fum, and that muft and can only be to
the benefit of the father, who was their debtor ; and this the rather
fince he had been at the expence of their education and marriages
after his fecond marriage, which fo far diminifhed the conqueft of
the fecond marriage, to which the refpondent and her children
had a right. Nor could there be any occafion for an afligpment
to the daughters fhares, for the father being debtor, the releafe
extinguifthed the debt; and the father was fo far from intending
any benefit to the appellant by thefe tranfallions, that he ex-
prefsly declared in his fettlements, that the fum of 10,000 merks,
and fee of the houfe given to him, fhould be in full of all he
could claim by his mother’s contra&t of marriage, or any other
way whatfoever. ‘

Wi ith regard to the houfe in Aberdeen, the father was feifed
thereof in fee, he could have difpofed of it to whom he pleafed,
and confequently the fettlement thereof upon the refpondent for
her life only, cannot be called in queftion by the appellant; and

~ the rather fince the father has warranted the faid houfe to the
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refpondent, which warrandice delcends to the appellant as his
heir, and he is thercby bound to perform his father’s deeds, and:
cannot call any of them in queftion; which cafe was determined
by the Houfe of Lords in 1718-19, in the cafe Ayton v. Colville,

"T'he greateft part of the appellant’s father’s eftate was gained
during the fecond marriage : the fortune the refpondent brought
was more than twice as much as that of the appellant’s mother ;
the appellant has_had his cducation at the expence of his father,
and has received much more, than any of the children of the
fecond marriage, who muft be educated, and whofe provifions are
much diminifhed by this expenfive {uit, and the provifions for the
children of the fecond marriage are entirely rational.

After hearing counfel, It is ordered and adjudged that the faid
petition and appeal be difmiffed, and that the interlocutory fentences or
decrees therein complained of be affirmed. :

For Appellant, Rob. Raymond. C. albot.
TFor Refpondent, Sam. Mead. Will. Hamilton,

In the important cafe of Hog v. Lathley, in the Houfe of Lords

7 May 1792, a judgment of the Court of Seflion was afhrmed,
which found that renunciations by children of their claim of
legitim operated in favour of a child whe did not renounce, and
not
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not of the father. In the prefent cafe the Houfe affirmed a con-
trary doltrine laid down with regard to the renunciations made by
the children of the firft marriage of their provifions by contratt.

John Walker of Edinburgh, Merchant, - Appellant,  Cafe g1.

Robert Forrefter of Edinburgh, Merchant,
and William Macpherfon of Edinburgh,

Writer, - - Refpondents.
16th Feb. 1921-2.

Bona fide confumpticn.—An adjudication obtained in 1678, being found extin-
guifhed by receipts of the rents : in a fubfequent aion of count and reckon-
ing, the Court having found the deience of bona fides fufficient to libeiate
till the date of the interlocutor, finding the adjudication compenfed, and
that the defenders were not put in mala fide by the citations and arreftments,
the judgment is reverfed, and they are ordered to account from the date of
the arreftments ufed at commencement of the former ation.

Cofts and Expences.—In an altion relative to the commencement of mala fides,
the Court having found that the fame did not commence from the date of
citation and arreftment, but from the date cf the decree, and refufed the
purfuer his expences; on areverfal of the judgment, it is ordered that the

Court tax, and afcertain the expences in that attion, and that the fame be
then paid to the appellant,

OHN HANDYSIDE, who was the proprietor of feveral
oJ houfes in the city of Edinburgh, being indebted to the re-
fpondents, or thofe under they claim, they obtained an adjudi-
cation of thefe houfes for payment of the faid debt, in December
16%7 ; and by virtue thercof got into pofleflion of the fame in
1678. As ftated by the appellant, the debt due to the refpond-
ents or thofe under whom they claim amounted to 277/ 15s. 6d.,
and the yearly rents of the premifes were 66/. 13s. 44.

In’ 1513 Janet Handyfide, the daughter of the faid John Handy-
fide, who had been abroad for feveral years, and who claimed right
to the premifes as heir to her father who had died many years
before, conveyed all her right and title to the premifes, and all her
right of reverfion, to the appellant; who was thereupon infeft.

The appellant foon after brought his action before the Court
of Seflion again{t the refpondents, to have it declared, that the
debt due to thofe under whom they claimed was fatisfied and
paid by their receipt of the rents and profits; and to have
the refpondents decreed to account for what they had re-
¢eived over and above the payment and fatisfation of their juft
demands. And in 1714, the appellant likewife arrefted the rents
in the hands of the tenants ; but the refpondents having found
{fecurity to make the fame forthcoming as accords, the arreftment
was loofed; and the refpondents were {uffezed to continue in
pofleflion ull the event of the caufe.
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