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E x  parte

Alexander Abercromby, Efq; of Glafshaugh, 
for himfelf and the other Creditors of 
Alexander Wilfon of Littlefield, deceafed, Appellant ;

John Innes of Knockorth, and Lewis Do- 
naldfon, Writer in Edinburgh, Son, Heir, 
and Executor of John Donaldfon, de- 
ceafed, - Refpondents.

31ft Jan. 1723-4.

Tro^.-4—Trufteea chofen by creditors) who had a falary for their trouble, having 
thrown the debtor into prifon on a caption, but afterwards liberated him 
without applying to the creditors for their content $ the debt being afterwards 
loft, it was relevant to make the truftees liable for the debt that they con­
tented to the debtor's liberation.

A L E X A N D E R  W ILSO N  of Littlefield, being greatly in debt 
to feveral perfons at the time of his death, his creditors 

agreed to appoint truftees for the purpofe of taking joint mea- 
fures for recovery of their claims. The refpondent John Innes, 
and John Donaldfon, father of the refpondent Lewis’, were ap­
pointed fuch truftees, and they were to be allowed not only their 
expences, but an allowance for their trouble. In January 1707 
thefe truftees were accordingly confirmed executors creditors to 
the deceafed, and poffefTed themfelves of confiderable part of his 
eftate. .

One Robert Saunders, late provoft of Banff, being indebted to 
the deceafed in the fum of 2000 merks, the truftees raifed and c'ar- 
ried'on an action againft him for the fame, whereupon he was 
thrown into prifon. Afterwards the truftees, without confulting 
the other creditors, releafed him from prifon, without taking any 
fecurity from him for the money due. Saunders fome years after 
became infolvent, and the debt was totally loft.

The other creditors thereupon brought an action againft the truf­
tees, to compel them to render their accounts, and pay what was 
due by them. In this adtion the creditors infilled, that the truftees 
(hould be charged with the faid debt of 2000 merks due by the 
faid Saunders, in regard they had by a regular procefs thrown him 
into prifon, and had afterwards liberated him without the confent 
of the creditors, whereby the debt was loft. After fundry pro­
ceedings upon this point, the Lord Ordinary, upon the 29th of 

«• January 1715, (f Found the truftees* confent to Provoft Saun- 
** ders* liberation relevant to make them liable for the debt.”

The truftees thereupon offered to prove, that Provoft Saunders 
had paid one-half of the debt to Wilfon, the deceafed, in his life­
time ; and the Lord Ordinary, on the lft of February 1715, fuf- 
tained this defence of payment as relevant to be proved, and gave
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the truftees till the 20th of that month to make proof thereof; 
No proof, however, was made upon this point, but the truftees 
prefented a reclaiming petition to the Court, praying to be relieved 
of the whole demand upon afligning to the creditors an adjudica­
tion they had obtained againft Provoll Saunders. The appellant 
ftates, that the iiitereft of the creditors not being properly attended 
to, 11b anfwers were made to this petition, and the Court, on the 

. 38th of February 1715, *c fuftained the faid article of difcharge, 
«c the faid truftees difponing the adjudication againft Saunders in 
u  favour of the creditors.”

The truftees afterwards made propofals to end all the matters 
in difpute amicably by a fubmiflion ; but this not taking effedf, 
the appellant, on behalf of himfelf and the other creditors o f 
Wilfon of Littlefield (a), prefented a petition to the Court, pray­
ing to have the caufe re-heard, and the laft mentioned interlock 
tor altered; but after anfwers, the Court, on the 29th of N o­
vember 1719, refufed the “  defire of the petition;” and to this 
interlocutor the Court adhered on the lft of December there­
after.

The appeal was brought'from c< feveral interlocutory fentences 
<c or decrees of the Lords of Seflion of the iBth of February 
u 1715, the*29th of November, and ift of December 1719.*'

Heads of the Appellant's Argument.
The truftees were appointed for the behoof of all the creditors, 

and were to have a confiderable allowance for their encouragement, 
and confcquently were to ufe exact diligence in recovering the 
debts due to Wilfon, and to account for the fame to the cre­
ditors.

T h e truftees regularly took* out procefs againft Provoft Saun­
ders on his bond for 2000 merks, and laid him in prifon by a 
caption. He was afterwards let at liberty by the truftees, with­
out any dire&ions from the creditors. Saunders at that time was 
in very good .circumftances, being poffeffed c f a pretty good real 
eftate, and of a perfonal eftate of confiderable value; and had 
he been detained in prifon fome time longer, and other proper 
methods then taken, the truftees might no doubt have recovered 
payment of the debt. The creditors, therefore, having loft this 
debt, which was the great fund of their payment, by the negli­
gence of the truftees, the lofs ought not to affe£f the creditors, 
but the refpondents ought to (land charged with it.

The adjudication obtained by the truftees is an additional proof 
o f their mifmanagement; for that adjudication was not obtained 
till four years after he was difmiffed out of prifon, during all 
which time Saunders lived in good credit; but in February 17 11 , 
his affairs falling into diforder, the truftees adjudged his eftate, 
after feveral other creditors had done the fame, whereas if they 
had done it about the time he was fet at liberty, the debt might 
probably have been paid.

{ a )  It dees not apear how the appellant's right from the other creditors was con- 
ftituied.

Counfel
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Counfel appearing for the appellant, but no counfel for the judgment, 
frefpondents, and the appellant’s counfel being heard, It is ordered 3* Jan- 
and adjudged, that the interlocutory fentences or Decrees of the 1 tth  ^  ** 
of February 1715, the 2yth of November and \Jl of December 17 19, 
complained of in the faid appeal, be reVerfed; and that the interlocutor 
of the 29th of January 1715* be affirmed: and it is further ordered 
and adjudged, that the Lords of Sejfion do proceed iii the catife, in 
filch maimer as i f  the faid interlocutors complained of had never 
been made.

For Appellant, - Will. Hamilton.

John Earl of Breadalbane, Sir James Cafe 104,
Sinclair of Dunbeath, and John Sinclair 
o f Ulbfter, Efq; - - Appellants;

Alexander Earl of Caithnefs, - - Refpondent.

20th March 1723-4.

RuiuElhn Irrf>rU>atiw.-~\n an aCtion, where varous objections were made to the 
purfutr's title, the Court having ordered production to be made, and after- 
wards granted certification ; the judgment is reverfed, and it is ordered that 
the defenders be not obliged to t.ike a term for production, until the puifuct , 
make out his title, upon which he founds his fuit.

U j U 'j .

I N  1719* the refpondent brought an a£lion of redu&ion impro- 
■ *“ bation againft the appellants before the Court of Seffion, in 
which he infilled* for production of the rights and titles by which 
the appellants held or claimed the lands of Ormly, Sltbfter, miln- 
lands and multures thereof, the towns and lands of Shanwell and 
Acharraikell, with the teinds and pertinents of the fame; which 
had been part of the eftate of Sir James Sinclair of Murkle, de­
ceased. The circumftances of the cafe which gave rife to the 

, aCtion, as dated by the refpondent, were :
That the refpondent was the lineal descendant and heir of 

Sir James Sinclair of Murkle, who was heir of George late Earl 
of Caithnefs, who died without iflue; fo that all the eftate of 

.Caithness would, by the courfe of law, have come to the refpon­
dent, as well as the honours ; but this Earl George was prevailed 
upon, without any valuable confideration, to make over his whole 
eftate in Caithnefs to John late Earl of Breadalbane, deceafed, « 
the father of the appellant Earl John, fubjeCt indeed to a right 
of reverfion not expreffed in the deeds of conveyance, but in a 
feparate deed, which was fecreted, and which but lately came to 
the knowledge of the refpondent:

That after the death of the faid George Earl of Caithnefs, the 
faid late Earl of Breadalbane pofiefled himfelf, not only of the 
whole eftate of Caithnefs, which belonged to the faid Earl George,

but
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