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It is ordered and adjudged, that the petition and appeal be difmijfed, 
and that the /aid interlocutory and affirmances thereofy therein com­
plained of, be affirmed. *

For Appellant, Dun. Forbes. Will\ Hamilton.
r»

Charlotta, Marchionefs Dowager of An-, 
nandale, -

James, Marquis of Annandale, John Baillie,
Francis Holliday; and many others, claim­
ing to be Creditors of William, late 
Marquis of Annandale, deceafed,

21ft March 1723-4*

Forum  com p tttn i-—tJur\fd\£l\on.— The Marchtortefs of Annandale, refidlng in 
England, being appointed executrix for behoof of her children, proves the 
fate Marquis’s will in Engiand : various perfrnal creditors of the late Ma*qu s, 
arreft in the tenants* hands, a jointure payable to the executrix out of the 
Scots eftates: the Court of Sefllon having ordered he* to purge the arreft- 

* xnents, before (he drew her jointure : the judgment is reverfed, and it is
ordered that the arreftments be loofed without caution or consignation.

A p p e lla n t 5

R efp o n d en ts.

A  FTE R  the determination of the appeal relative to the join- 
“V* ture or life-rent of 1000A fterling, between the appellant, 
and the refpondent the marquis, on the 15th of December 1722, 
the appellant returned to the Court of Seftion to have that judg­
ment of the Houfe of Lords applied in her favour. What arofe out 
of the proceedings had thereupon gave rife to the prefent appeal.

The late marquis, by a will executed on the 29th of December 
1720, but a fhort time before his death, nominated the ap­
pellant his executrix and univerfal legatee in truft for the behoof 
of their fon Lord George, then born, and of any other chil­
dren that might be procreated between him and the appellant, 
with a provifo, that the appellant’s right of adminiftration (liould 
continue only during her widowhood, and after her marriage de­
volve upon fuch perfons as he fhould appoint for the foie ufe of 
his faid children ; and it was alfo declared, that the executrix 
fhould be bound to pay all his lawful executry and perfonal 
debts, in which Lord Johnftone, his eldeft' fon, was not bound, 
and which were contracted fince the ill of April 1690, the date 
of his tailzie. The appellant proved this will in the prerogative 
court of Canterbury, and pofTefled herfelf of the teftator’s per­
fonal eftate to a confiderable amount. Several of the refpondents,

• Rating themfclves to be creditors of the teftafor for debts con* 
tra£led in Scotland, fince April exhibited their bill in the
Court of Chancery againR the appellant for difeovery of afTets, 
and fjtisf<uftion of their claims. To this bill the appellant put in 
her anfwer; and afterwards filed a crofs bill againti the prefent

li  h 2 matquie

\

Cafe 106.



468
«

marquis and the plaintiffs in the original bill, for a difcovery' of 
the reality of their debts*

In this ftate matters were when the appellant, in terms of the 
faid judgment of theHoufe of Lords, 15th December 1722, applied 
by petition to the Court of Scffion, to have proper diligences 
dire&ed for payment of the arrears of her annuity of 1000/. 
with intereft, and of the future payments, yearly and termly as 
they (hould fall due. TH s petition was remitted to the 
Lord Ordinary, to hear parties thereupon; and before him the 
counfel for the prefent marquis, dated, that the arrears of the 
life rent were arreded in his hands by feveral perfons claiming to 
be creditors of the appellant, as executrix of her late hufband for 
large fumsof money. The Lord Ordinary gave a decree for poind­
ing of the ground, until the appellant (hould be paid off her life-rent 
annuity in terms of the order and decree of the Houfe of Lords ; 
but “  fuperfeded extract until the faid arredments were purged.”  

The appellant reclaimed to the Court, dating, that die had 
proved the will in England only, and poffeffed the affets in that 
country, and never intromitted with any of the effe&s of the late 
marquis in Scotland, where the prefent marquis had been con­
firmed executor to his father, and had taken poffeflion of the 
perfonal edate; and infiding that (he was not liable to account in 
Scotland for the Englifh affets 5 and that her life-rent annuity 
ought not to be dopped by thefe arredments; and therefore pray­
ing that the arredments might be loofed without caution or con- 
fignation. The marquis and the creditors made anfwer, and the 
Court, on the 13th of February 1722-3, t( adhered to the inter- 
i( locutor of the Lord Ordinary, and refufed the defire of the 
u  petition.”

The appellant afterwards brought an a&ion before the Court 
of Seflion againd the faid arredors, and all the other creditors of 
her late hufband whom (he could difcover, for reducing the ar­
redments, and concluding that it iliould be declared, that her faid 

/ life-rent annuity was not arredable at the fuit of any creditor of 
the late marquis, nor the appellant as executrix in trud for her 
children liable to be fued, or to account in any court in Scotland 
for the perfonal eltate come to her hands hi England. T o this 
attion the creditors made defences ; and the Court, upon hearing 
the caufe, on the 26th of December 1723, “  fudained the de-
“  fences made for the defenders, and found the arredments on

'  9  %

“  the dependance fufficiently warranted.”
The appeal was brought from two interlocutors of the Lords 

€t of Seflion of the 13th of February 1722-3, and 26th of Decern- 
“  ber thereafter.”

»

Heads of the appellant's Argument.
All executors, efpecially thofe in trud, ought to be fued, eitherx 

in the country where they refide, or where the edate, which is 
the fubje£f of their adminidration, lies, and where the will is 
proved. The appellant has no refidence in Scotland 5 fhe only 
proved the will and poffiffed the eltate in England ; fhe ought

not
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v not therefore to be fued to account for that eftate in any court of
{Scotland.

Although by the courfe of proceedings in Scotland9 a creditor 
fuing his debtor for his own proper debt, may arreft fuch debtor’s 
own effe&s: yet it cannot be maintained, that the proper effects 
of an executor, or what he has in his own right, can be arrefted 
upon a pending fuit for the debt of the teftator; at lead not till 
fuch debt can be eftablifhed, and a judgment recovered, finding 
the executor has effedls fufficient to anfwer the defun&’s debt. 
Were this otherwife, an executor .might by arreftments be de­
prived of the ufe of every part of his own eftate, till he had ac­
counted with every (ingle creditor, and that poflibly in fucceflive 
fuits for the effe&s of the deceafed, which in the appellant’s cafe 
would be almoft endlefs.

The creditors themfelves appear convinced that Lord George 
and Lord John Johnftone, the appellant’s fon§, ought to be made 
parties in any fuit carried on againft her for her accounting for 
her late hufband’s effedts, and have named them accordingly as 
parties in the fuits below : but fince her fons have neither refidence 
nor eftate in Scotland, and cannot be fued in that country, no 
fuit can be carried on there againft'the appellant, to which they 
muft neceflarily be parties (a).

Since the appellant cannot be lawfully fued to account in 
Scotland, her jointure cannot be arrefted on pretence of any fuch 
pending fuit, which never can be lawfully brought to an iffue.

If fuch proceedings be allowed, and the faid decrees be af­
firmed, the appellant may be fued by multitudes of creditors 
both in England and in Scotland, to anfwer to each of them the 
fame fums, which might produce diredtly contrary decrees, not only 
the jurifdidtions, but the rules of adminiftering perfonal eftates, 
being entirely different in the two kingdoms. By thefe means, the 
appellant might be decreed, without remedy, to pay the fame 
aflets and effedfs, to two different perfons, and without a poffibility 
of bringing the different claimants into a court having a jurifdic- 
tion over both parties ; and in the mean time her jointure muft 
remain perpetually arrefted, or (lie muft fubmit to pay the fame 
fums twice over.

The appellant in the mean time has by thefe arreftments been 
kept out of her jointure above three years, been haraffed with 
many fuits, and left deftitute of any means of fubfiftence. By 
her anfwer to the bill Chancery, it appears that the whole perfonal 
eftate come to her hands amounts only to 477S/. 9/. gd. Out of 
this (he-has paid 2316/. 18/. 10d, and (he is fued for a debt on 
bond of 2000/. of principal befides intereft.

Heads of the Refpondents’ Argument.
By the law of nations, wherever a perfon or his effedls are 

found, they are fubjedi to the laws of the country; and by the (*)

(*) One of thefe fons became afterwards Marquis of Annandale, and in a decree pro­
nounced by the Court of Chancery (in the important queftiou with regard to his domicii) 
it was found that he was originally domiciliated in England.
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undoubted law of Scotland, any creditor may arreft the efFe&s of 
his debti-r or of any one againft whom he has commenced an 
aftion. If an executor apply afters towards paying the debts of 
his teftator wherefoever they are due, it will be a difcharge to 
him wherefoever he is to account. In Scotland a£lions are daily 
brought againft: perfons living Out of the kingdom, and their 
effects arrefled upon fuch actions ; but thofe arrefttnents are al­
ways locfed upon finding furety to anfwer to the value of the thing- 
arrefled, in cafe the defender be call in the a£tion : By the law 
of Scotland, all pitas and defences competent to the defender are 
entirely referved to him againft the a&ion, in like manner as is 
practifed in England, where a perfon is arrtfted before proof 
made of the debt.

'  • It matters not, whether the appellant be executrix for her own
benefit, or for that of the children, becaufe the creditors are to be 
diftharged before any legacies be paid ; and in cafe fhe had applied 
any part of the aflets to the ufe of her children before paying the 
debts, file would be obliged by the laws of all nations, as well as 
thofe of England and Scotland, to anfwer the fame out of her 
own eftate.

The creditors, who contra&ed with the late marquis in Scot­
land, are moft l'olicitous to carry on their fuits in their own 
country, where the forms are fhort and the expences fmall; and 
they demand no more than that the appellant account for what 
remains of the perfonal eftate in her hands, not already applied to 
the payment of debts.

The condition of the creditors would be extremely hard, if they 
were to be difappointed of this fund of the perfonal eftate which is 
allotted by the teftator for their payment, for the creditors can 
have no recourfe .againft the prefent marquis upon the real eftate, 
which he pofleffes by virtue of an entail in 1690, prior to their 
debts, which therefore cannot be charged upon him, and which 
was the reafon which moved the late marquis to make this 
exprefs provifion for them in his will out of his perfonal eftate.

Judgment, After hearing counfe), It is ordered and adjudged, that fo much of
*7*3-4-C * inter ôclttor of the 13th of February 1722-3, and of a former

interlocutor thereby referred to, as fupcrfedes extract of the decree for  
dijlrefs, till the arrejlments be purged, and alfo the faid interlocutor of 
the 26th of December 1723 > be reverfed; and it is further ordered 
that the decree for poinding of the ground be forthwith gk en out by the 
proper officer, and put to execution, and that the arrejlments in quejlion 
be loofed without caution or confignation, a$td that the Lords of 
Seffion do give fuch further dire Elions as fnali be ju jl purfiant to this 
order♦

For Appellant, ? ,  Yorke. Ro. Dundas,
For Refpondents, C. Talbot. Dun* Forbes
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