CASES ON APPEAL FROM SCOTLAND,

. Colonel Irancis Charteris, of Ampsfield, -~ Appellant;

The Right Honourable James Iarl of
Hyndtord, - - . - - ~  Refpondent.

23d March 1723-4.

Ufury ~South Sea Company.—During the rapid rifing of South Sea ftock, an
agreement was entered into, on a Sunday, to fell a cereain quantity of fteck,
at go per cent, above the price of the preceding day, the price not t» be pay-
able till a year after transfer of the ftock ;5 and an heritable bond was af:ere
wards granted in confequence of the transter, for payment of the agreed price

on a day certain: this bond being reduced on the head of ufury, the judg-
ment is reverfed.

Witrcfs. —Jn a redultion on the head of ufury, a menial fervant of the defender

who was a fublcriving wicnefs to an agreement, being refufed to be exa-
mined, the judgment is reverfed.

The grantec in a bond having propofed to examine a cautioner therein as a
witnefs, with regard to the tranfadlion for which the bond was granted, con-
fenting that what he depaned ro thould not be of prejudice to him, the Court
refufed to admit him, but the judgment is reverfed,

Appeal. —Interlocutors reverfed, and an agreement adjudzed of confent.

()N Sunday the 27th of March 1420, a verbal agreemeut was

entered into between the appellant and refpondent, for the
purchafe of goool. South Sea ftock ; the appellant agreed to {ell at
the rate of 410 per cent, which was confiderably above the
market-price of the day before; but the price was not to be pay-
able by the refpondent for the {pace of a twelvemonth afterwards.
The next day a written agreement was executed by the parties,
witnefled by the writer of it, and John Gourlay one of the appel-
lant’s fervants, which was to this effe&t, that the appellant fhould
transfer to the refpondent sooo/. South Sea ftock; the refpondent
delivering to the appellant the bond after-mentioned, at the South
Sea Houfe, upon Wedne{day then next; that the refpondent as
principal, and Sir John Auftiather as cautioner for him, thould
in confideration thereqf, make and deliver to the appellant an
heritable bond for 2¢,500/. fterling, over their eftates in Scotland,
payable the 28th of March 1721, with interelt after the day of
payment; and each party bound himfelf to perform to the other
under the penalty of gooo/. {terling.

In purfuance of this agreement, the appellant transferred the
ftock to the refpondent on the 3cthof March, and the refpondent
delivered to the appellant an heritable bond dated fame day,
whereby the refpondent and Sir John Anftruther acknowledge to
have borrowed and received from the appellant 20,500/. fterling,
which the refpondent as principal, and Sir John Anftruther as
catitioner bound themfelves conjunétly and feverally to re-pay
betwixt and the 28th of March 1721, with interelt from and afters
the term of payment.

Some fhort time afterwards the price of South Sea {tock rofe to
an immenfe height. But after the total fall of ftock, when the
term of payment of the faid bond was arrived, the appellant was
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obliged to arreft the rents of the eftates of the refpondent in the
hands of his tenants, and bring an ation oa the {aid bond before
the Court of Seflion, The refpondent brought his counter-a&tion
againit the appellant for reducing the faid bond upon the head of
ufury, libelling upon the a&t of parliament, 12 Ann c. 16. ft. 2.
and ftating as the ground of this counter-altion, that 410 per cent,
which was the rate at which the purchafe was made, exceeded the
common price of fteck at that time about go per cent ; and that
this advanced price was given for forbearance of payment of the
principal money for one year; and that therefore the bond was
void. Thefe two altions were conjoined.

When this action came firft to be argued before the Lord Or-
dinary, his lordfhip, on the 21ft of July 1721, ¢ before anfwer
¢¢ allowed both parties to prove at what price South Sea ftock
¢ was bought and fold on the 28th of March 1720, dnd what
““ was the communing and agreement between the parties; and
¢ the refpondent to prove that the appellant had fince the date of
¢¢ the agreement and bond declared that the addition to the cur-
¢« rent price of ftock upon the 28th of March 1720, was made
¢¢ for the forbearance, and becaufe the refpondent wanted ready
“ money; and the appellant to preve, that the refpondent dif-
¢ pofed of what he fo purchafcd at cent, per cent. profit or to a
¢¢ greatadvantage.”” And to this interlocutor the Court adhered
on the 29th of July, and by another interlocutor of {ame date,
¢ Found, that any expreflion in communings betwixt the re-
“ {pondent, or any other acting for him ir his name, and the
¢ appellant, in refercnce to the agreement at the time of the
€¢ bargain making, or before or after, might be proved by the re-
¢¢ fpondent, by the perfons prefent at thofe communings; but
¢¢ that no proof was to be allowed as to any expreflions at other
¢ fimes and on other occafions.” On the 28th of November
1721, the Court ¢ adhered to their former interlocutors, with
¢ this addition, viz. that the appellant be allowed to prove, that
«¢ at the making the transfer of the ftock, or at the date of the
¢ bond, he offercd the refpondent 5o0/. or fome other confider-
¢ able fum for his quitting the bargain, and that the faid offer
¢¢ was refufed by the refpondents.”

A lift of witneffes was given into court by both parties, and
among thofe for the appellant were the names of Sir John An-
ftruther, and John Gourlay, his (the appellant’s) fervant, who
was a fubfcribing witnefs to the articles of agreement. The re-
{pondent objelted to the admifibility of Gourlay, as being the
appellant’s fervant, and the Court, on the 13th of February 1722,
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everal witnefles were examined ; among others for the re-
{pondent, Lord Forrefter deponed, That he wes prefent at the
communing relative to the fale of the gooo/. ftock on Sunday the
27th March 1720; that the appellant demanded 420 per cent.
and the legal intereft, and the refpondent offered 400/, and by
the depondent’s advice agreed to give 410/., and that he remem-

bered this agreed price was about 9o per cent. above the curreat
price
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price at the time; that it was exprefsly communed between the
parties, that the confideration above the then current price was
to be given for the forbearance of payment for a year; and it was
reckoned among them how much the premium for forbearance of
payment amounted to, but does not remember whether the ap-
pellant or refpondent made the reckoning, but the deponent him-
felf made the reckoning in their prefence. That there paffed
fomething about the extraordinary advantages that might be had
for the ufe of money at the time, and that the exchange from
Scotland was then very high, and that thele were made ufe of
for inducing the refpondent to make the bargain; but does not
remember that the appellant faid thefe things, but that they were
{aid in the communing.

Lord Forrefter, on his crofs examination, deponed, that there
was no agreement to give {fo much money as the current price
of ftock, and by a feparate bargain to give fo much more for the
delay of payment, but the whole was in one bargain. That the
appellant infifted for intereft from the date of the bond, but was
afterwards fatisfied with the 410/ per cent. in full.

Patrick Macdowall, who prepared the agreement between the

parties, and the fubfequent heritable bond, deponed, that when"

the bond was figned, the appellant told the refpondent that he
was ftill ready to depart from the agreement; to which the re-
{fpondent anfwered he would keep his bargain. The appellant
told the refpondent he would give him 20 or jo guineas, or fome
fuch fum to give up the bargain, but the refpondent anfwered he
would not quit it for gool.

Colonel Middleton, who had entered into a fimilar tranfaction
with Sir John Auftruther, in which the refpondent was cautioner,
deponed, that Sir John had told the deponent that he thought it
wrong and in vain in the refpondent to difpute his bargain with
the appellant ; and that he was refolved to have no difputes with
the deponent about their bargain; and had fince paid deponent
gcol. of the principal {fum.

Some other witnefles proved that about the time of this tranf-
altion there were great variations in the price of South Sea ftock,
within the compals of a day or two; particularly that between
the Saturday and Monday immediately preceding ftock rofe g3/
per cent. Tlic appellant likewile produced an account taken from
the South Sea books, by which it appeared, that the refpondent
had borrowed of the Company 26,820/, upon ftock and fub-
{criptions.

On the 16th of July 1723 the Court pronounced this interlo-
cutor ; ‘¢ Having confidered the {tate of the procefs, writs pro-
¢ duced, and the teftimony of the witnefles adduced, and debate

¢¢ thereon, found that the minute of agreement, and bond
" ¢¢ granted in purfuance thereof, are ufurious, and therefore re-
¢ duce the fame.”” And to this interlocutor the Court adhered
on the joth of fame month,
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"The appellant having alfo petitioned the Court, praying again
that Sir John Anftruther might be examined, the Court, on faid
3oth of July 1723, ¢ refufed the defire of his petition.”

The appeal was brought from ¢¢ feveral iuterlocutory orders
¢ and decrees of the Court of Seflion of the 21ft and 2¢th of
¢¢ July, and 28th of November 1721, the 13th of February 1722,
¢ aud 16th of July 1723, and two other interlocutors of the
¢¢ 3oth of the fame month.”

Heads of the Appellant’s Argument.

As to Sir John Anftruther and Gourlay the-witneffes refufed
by the Court to be examined, though Sir John might not be
produced as a witnefs for the refpondent, yet he ought to be
examined at the inftance of the appellant, who confented that
whatever he deponed fhould not be made ufe of againft himfelf.
And though Gourlay was the appellant’s {fervant, yet being a {fub-
fcribing witnefs to the bond, the appellant had a rnight to his
teftimony,

In this cafe there was no loan of money or any thing elfe, but
an abfolute fale and transfer of ftock, in the nature of a time
bargain for which a certain grofs fum was to be paid at the
diftunce of a year, without any intereft. Lord Forrefter indeed
{ays that he remembers the agreed price was about go/. per cent.
above the current price at the time, and that it was exprefsly
communed between the parties, that the confideration above the
then current price was agreed to be given for the forbearance of
the payment of the price for one year: now it is moft certain
that there was no current price at the zime, for the time was upon
a Sunday, and therefore his lordfthip was at liberty to reckon it
at what rate he pleafed.  DBut he could not be [ure, that his
notion of the price of ftock was within go/. per cent. of other
people’s notions of it, and the only mode he could have of
reckoning the price of ftock at the time was notional and 1magin-
ary ; and it might as well have .differed g/, per cent between the
Saturday night and Monday morning when the agreement was
put in writing, as it did between the Saturday and Monday before.
But it manifeftly appears that a premium for forbearance of the
payment of the price was not reckoned by any body but Lord For-
refter; for he {wears there was but one bargain, and cne agree-
ment for the price, and fince no more is given but zhat agreed

trice, it is not eafy to conceive how it could be agreed to give any

confideration for forbearance of the payment of that price: there
mult either have been two feparate bargains, firlt to give a price
and then fo much for forbearance of payment of that price,
which his lordfhip denies, or there could be nothing given for
forbearance of payment. The appellant alfo proved, that Lord
Forrefter had made contralls to accept of 10,300/, South Sea
ftock at §6,950/. But thcugh his lordthip’s evidence had been
full in point, yet by the law of Scotland one witnefs is not
fuflicient.

§ir
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Sir John Anftruther has paid part of the money, and makes no
{cruple of paying the reft upon his bond, wherein the refpondent
1s bound as his fecurity to Colonel Middleton, which was given
upon a bargain made by the appellant with Sir John for tooo/.

South Sea ftock, upon the very fame terms as this agreement was
made with the refpondent.

Heads of the R%‘»andgnt’: Argument.

With regard to Sir John Anftruther, the application to have
him examined was made not only after iflue joined, but after the
proof was concluded, and both parties circumduced from bringing
further proof. Befides Sir John was {urety in the bond, and a
party in the fuit, and fo was not a proper evidence in this cafe,
unlefs the appellant would have put the whole ifflue upon his oath,
according to the law of Scotland, which the appellant refufed to
do. With regard to Gourlay; by the law of Scotland no menial
fervant can be examined for his mafter, being {uppofed to be

under nfluence, and the appellant opened nothing material, that-

he intended bis fervant fhould be examined to,

This was not a naked fale of ftock, but at worft a loan inter-
mixed with and adjeted to a fale, the ftock was transferred, the
valuz of it lent, or which is the fame thing, a forbearance of pay-
ment of it given for a year, and a high intereft exated on that
account, ‘'I'he circumftances of the cafe make it plain, that the
loan or credit given for the money, was the principal if not the
only thing that brought the refpondent into the bargain with the
appellant; for if a fale and purchafe only had been intended, the
refpondent muft have purchafed from another at the difference of
Qo/. per cent cheaper.

The appellant contended that the money given above the
current price, was given for the hopes of gain by the rife of ftock ;
but this is impofhible, for if the refpondent had purchafed from
any other perfon at the current price, he would have had better
profpe&t of gain by the rife of flock. Itis plainly proved that the
forbearance of payment for one year, was communed upon as the
conflideration for which the advanced fum above the current price
was given, and that it was calculated how -much it came to in the
way of intereft,

t is proved that ftock had a certain current value on the day
the bargain was concluded, viz. from 316/ to 320/ per cent.
Aund it is proved, that the bargain proceeded upon the footing
and fuppofition, that that was the current price of ftock; and
confequently the advanced fum covenanted to be paid, was ac-
cording to the intention of partiecs at the time for fome other
caufe than the value of {tock, which could only be the forbear-
ance.

There is no refemblance between 2 time bargain and the con-
trat in queftion. In atime bargain, nothing is transferred to
the buyer, nothing is lent to him, no ufe of money nor value of
merchandize is given him, there is no forbearance of payment; and

therefore ufury cannot take place in {uch a bargain. The chance',
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1s equal both on the fide of thebuyer and feller. In a time bargain,
the value of ftock is not to be computed as at the time of the
contrat, but at the time of implementing it ; for till then, there
1s neither f{ale nor loan, but a perfonal obligation on the one fide
to deliver, and on the other to receive and pay : it may happen,
that the feller has no ftock on the day of the bargain, and is
forced to buy it at 2 high price on the day of the delivery.

After hearing counfel, the counfel for the appellant having
informed the Houfe, ¢ that the appellant had that regard to the
¢¢ refpondent and the lofs f{uftained by him in the ftocks, that he
¢ would confent that the bond and infeftment in queftion,
¢¢ though found good by the Houfe fhould be reftricted to the
¢ {fum of 11,000/, payable at Martinmas next, with intereft
¢ from this day, and to the further fum of 20ce/. by way of
¢¢ penalty over and above the faid 11,000/ and intereft from this

¢ day, in cafe the faid 11,000/ and intereft be not paid at the

¢¢ day aforementioned,” and the appellant being prefent in perfon
declared his confent thereto to the Houfey 1 is ordered and
adjudged that the [feveral interlocutory orders and decrees come

plained of in the faid appeal be reverfed ; and in regard of ‘the appel-

lant’s confent above-mentioned, it is further ordered, that all further

proceedings be flayed upon the faid bond and infeftment till Martinmas
next 3 and in cafe the fum of 11,000l. flerling with intereft from this
day be then paid to the appellant, or bis order, that from thenceforth
the faid bond and infeftment fhall be efteemed to be fully fatisfied and
difcharged, and fball be delivered up and vacated in due form of law ;
and in default of payment of the faid 11,000l. with interefl from
this day, at the time aforefaid, the faid bond and infeftment fhall be
reflricled to the faid fum of 11,000l and interef), and the further
Sfum of 2000, in name of penalty ; and the appellant fball be at liberty
thenceforth to purfue and carry on his [uit upon the faid bond and in-
Jfeftment, under the reflriclions aforefaid, in the fame manner as if no
Slay of proceedings had been ordered, and upon Lis recovering and being
paid the faid fum of 11,000l. and interef} from this day, and the faid
penalty of 2c00l., the faid bond and infeftment fball thenceforth be

efleemed fully fatisfied and difchargod, and fball be delivered up or va-
cated in due form of law. - \

For Appellant,  Dun. Forbes. C. Talbot. Will. Hamilton.
For Refpondenty, Ro. Dundas. C. Wearg.

This decifion 1s in fome degree interefting, as relating to the
appellant, the famous Colonel Charteris. FHis condult at the
hearing of the appeal is certainly not of a piece with many things
.alleged againft him on all quarters; he there gave up to the

-refpondent a very large fum of money, which would have been

his, if the interlocutors had been fimply reverfed, which they

-would probably have been.

‘I'he witnefs Gourlay was alfo famous in his day.



