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Alexander Bayne, Advocate - - Appella;zt;

The Commiflioners and Truftees for the
Forfeited Eftates - - - Refpondents.

13th Fan. 1724-5.
Temporary Furifdition in the Commiffioners for the Forfeited Eftates.—By feveral

a@s of Parliament, the claims relative to forfeited etates, were to be
entered before the commiflioners by a day certain 3 in certain cafes application
was 10 be made to the Court of Seflion, A perfon miftaking his remedy,
applied to the Court of Scffion, and obtained a judgment in his favour ; but
that was afterwards (among many others) annulled by the Houfe of Lords,
for want of jurifdiCion : he then entered a claim before the truflees, which
they refufed to confider as not bcing entered within the time limited : and
an appeal to the Court of Delegates was all> refufed, ¢¢ leaving the petitioner

= ¢ in his circumftantiate cafe, to make application for redreis to the propee
¢ powers.” The judgmentof the Court of Delegates is affirmed.

THE Earl of Southefk, attainted for treafon, for his acceflion

to the rcbellion 1715, was atthe time of his forfeiture in
pofleflion of the lands of Leuchars Forbes in the Shire of Fife.
Thefe lands were feized and furveyed by the refpondents, as for-
feited by his attainder, and vefted in them for the ufe of the pub-
lick. By feveral a&ls of parliament, the mode of claiming any
right of, into, or out of any of the eftates of which any of the
forfeiting perfons ¢ was, were, or fhould have been feifed, or
¢ poffefled of, or interefted in, or entitled unto, on the 24th
“ day of Junme 1715, or at any time afterwards in his, her,
¢ or their own right, or to his, her, or their own ufe, or whereof
¢ any other perfon or perfons was, were, or fhould have been
¢ {cifed, or poflefled of, or interefted in, to the ufe of, or in truft
¢ for them, or any of them, on the faid 24th day of June
¢ 1715, or at any time afterwards’ was direfted to be by
entering a claim before the refpondents within a time limited, and
enlarged, by thefe ats. By the a&t 4 G, 1. c. 8. this time was
finally enlarged till the 1ft of June 1718.

By a fubfequent a&, § G. 1. c. 22. upon a recital, that feve-
ral doubts had arifen in Scotland, as if the refpondents had feized
and furveyed certain eftates, which were not vefted in his majefty
for the ufe of the publick ; it was therefore enacted, that it fhould
and might be lawful for any perfon pretending right to fuch
eftates, and that none of the ferfeiting perfons were feifed or
poflcfled of, or interefted in, or entitled unto fuch eftates in their
own right, or‘to their own ufe, to exhibit their exceptions to the
Court of Seflion, fetting forth their rights, within the time
limited by the aét, which the faid Court was direted to hear and
determine, in manner pointed out by the faid act.

Upon the footing of this a& of parliament, the appellant pre-
fented his exceptions before the Court of Seflion, againft the fei-
zure and furvey of the faid lands of Leuchars Forbes: ftating
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That thefe lands were originally the undoubted property of
Forbes of Reres, but he owing very great debrs, the lands were
adjudged by his creditors : that the creditors being very numerous
a faCtor was appointed, and an action for determining the prefer-
ences of the feveral creditors carried on which was finithed in
17143 and afterwards the eftate was expefed to publick {fale
before the Court of Seflion, and the appellant as the higheft
bidder was declared the purchafer, and obtained a decree of fale
In 1719

T’{)at James late Earl of Southefk having right to fome debts
charged upon the premifes, and being cautioner for the factor,
upon-his death had got into pofleflion thereof, which he held at
the time of his attainder ; and the appellans, thereupon, claimed
the eftate to be decreed to him.

"T'o thefe exceptions the refpondents put in anfwers ; and, after
a heariog upon the queltion, the Court of Seflion, ¢ {uftained the
¢ appellant’s right, and declared the eftate in queftion to belong
¢ to him.” But the refpondents having breught their appeal
from that, and many other of the like decrees then pronounced,
to the Houfe of Lords; their lord(hips, in regard it did appear,

and was admitted, zhat the late ear! was in pcffeffion of the effate at

the time of tke treafon committed, declared void the faid decree of
the Courtof Seffion, in refpeét they had no jurifdittion to judge
upon fuch exceptions.

After this the appellant applied By petition to the refpondents,
praying thatthey would hear and determine upon the matter of the
appellant’s exception and right to the faid lands 3 and the refpon-
dents upon confidering the faid petition on the 1oth of OQober
1720, refufed the defire thereof, in regard, the words of the faid
alt of the gth of the King, were not {ufficient to warrant them
to take on themiclves a jurifdiltion, to hear and determine the
merits of the appellant’s right, no claim for the fame having been
entercd in due time, according to the direltions of the alls of

‘parliament in that behalf. The appellant then tendered to the

refpondents an appeal, to be by them, together with the appel-
lant’s reafons of appeal, tranfmitted to the Court of Delegates () ;
but they refufed the fame, fince their decree was only upon a
petition, and not upon a claim duly given in.

'The appellant thercupon applied by petition to the Court of
Delegates, praying them to take his right-under their confideration
and to hear and determine the fame ; and he enforced the prayer
of his petition on this confideration, that the foundation on
which the refpondents refufed to tranfmit the appeal, (viz. be-
caufe he was not properly a claimant, and therefore that the
judgment given upon his petition was not fubject to the fame
rules, as judgments upon claims,) was the very matter in difpute,

(a) By the alt 4 G. 1. c. 8. power was given to his majefty by commiflion under the
preat feal of Grest Biitain, to appoint five of the Englifh Judges to be a C. urt of Delegates,
and of record in England ; and fiveof the Scots Judges to be a Court of Dcelegates, ard of

_ record in Scot'ard, to hear and cetermine appeals from the decifions of te commiffioners

for t erorteited cflates,
and
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and was properly to be determined by the faid Court. But the
Court of Declegates, having advifed this petition with an{wers
made thereto for the refpondents, on the 24th of January 1724,
¢¢ refufed the defire of the petition; leiving the petitioner to
¢ make his application in his circumf{tantiate cafe for redrefs to
¢¢ the proper powers.”

The appeal was brought from ¢¢a {entence or decree of the
¢ Court of Delegates in Scotland, made the 24th of January
¢ 1724.”

Heads of the Appellant’s Argument.

The alt of the g5th of George the 1ft, as it gives a power and
liberty to every perfon, who pretends a right to the eftates in
queftion, and that the forfeiting perfons were not {eifed, or pof-
fefl=d thereof, to prefent exceptions together with the grounds
thereof, to the Court of Seflion, with power to determine thereon ;
fo if the cafe of the exceptant fhould be fuch as a claim might
have been entered for before the refpondents, or if it appeared that
the forfeiting perfon was in pofleflion, &c., then the Court of
Seflion is difcharged from determining thereupon, and the fame

is to be heard and determined by the trultees in the manner di-
reCted by the aét of the 4th of the king. By thefe words, zhe

fame, are meant, as the appellant conceives, the exceptions which

the Court of Seflion are not empowered to determine ; and there-
fore this a&t gave the refpondents a power to determine upon
{uch exceptions as were prefented to the faid Court of Seflion,
and of which that Court could not properly determine,

All penal laws are to be {tri€tly intcrpreted; and though any
perfon claiming any intereft out of a forfeited eftate, was to enter
a claim; yet that does not oblige the perfon who has a right to
the eftate itfelf, and to which he thinks the forfeiting perfon had
no right, to enter any claim: for none of the words ufed in the
all direCting claims to be entered, import fo much ; and this is the
appellant’s cafe, who infifts on a title to the eftate in queftion,
not under the forfeiting perfon, but as a dond fide purchafer at a
judicial fale, paramount to him, and infilts that the forfeiting
perfon though in poffeflion had no title at all.

The refpondents cannot give themfelves any abfolute jurifdic-
tion, when it is limited by law, and fubjeted to the review of a
fuperior court; and if they refule to tranfmit an appeal, the
Court of Delegates may interpofe and judge whether the refufal
1s reafonable ; for otherwife, even in cafes where a claim was re-
gularly’ entered, they might refufe to tranfmit the appeal and fo
make the Court of Delegates quite ufelefs; and therefore that
Court muft judge how reafonably the refpondents refufed to tranf-
mit the appeal in this cafe. If the appellant has a right, it were
hard, that he fhould lofe his eltate without any fault, or that the
publick fhould enjoy this eftate without any right to it. 'What
the appellant humbly defires, is to have his right examined ; if he
had a right and was a purchaflcr of that right for a valuable con-

fideration,
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fideration, it were hard to deprive him of the opportunity of
having it enquired into, that his property may not be loft.

Heads of the Refpondents® Aygument.

The refpondents conceive, that it is unneceflary for them to
enter into the conhderation of the appellant’s title, further than
to fay, that adecree of fale pronounced by the Court of Seflion, in
February 171g, could not affe€t any forfeited eftate. The appel-
lant’s pretended right, and the rights of the pretended creditors,
in whofe names the eftate was decreed to be fold are declared
void by the exprefs words of the {tatute 4 Geo., becaufe neo claim
was entered for the fame, avithin the times limited by that and fubfequent
Slatutes. Though they are a Court of record and have jurifdiction
the fame i1s limited to the particular matters mentioned in the
ftatute; that is, they have a power to determine claims upon
forfeited eftates, entered within the times limited by the
feveral acts made in that behalf ; but were not empowered by any
aCt of parliament to receive, hear, or determine upon any claim,
unlefs fuch claim was entered before thofe times, and the words
of the adt giving them jurifdiétion are exprefs to this purpofe.
No claufe in the at of the gth of the king does enlarge the time
for entering claims before them, nor does it extend their jurifs

_di&tion further, than as by the faid at of the 4th of the kings

on the contrary it gives a part of the jurifdiCtion formerly in them
to the Court of Seflion, and leaves the other part of their jurifdice
tion in the fame condition it was by the faid act of the 4th of the
king.

By the fame a& of the 4th of the king, the determinations and
decrees of the refpondents were declared to be final and binding
upon all parties concerned, except the claimant, or claim-
ants, fhould enter his, her, or their appeal againft fuch decree or
determination, within 20 daysafter the fame fhould be made: and
in cafe of fuch appeals fo entered, the commiflioners and truftecs
were required to tran{mit the fame to the Court of Delegates
in the manner by that act likewife directed 3 and the Court of
Delegates were thereby empowered finally to hear and determine
fuch appeals. But this power given to the commiflioners to
review and tranfmit appeals, and to the delegates to determine
thereon, was only upon claims entered in purfuance of fome of the
faid adks.

After hearing counfel, It is ordered and adjudged that the
petition and appeal be difmiffed, and that the decree or fentence refus
Sing the petition of the appellant and therein complained of be affirmed.

For Appellant,  Dun. Forbes. Will. Hamilton,
For Refpondents, P. Yorke. Ro. Dundas,



