CASES ON APPEAL FROM SCOTLAND.

given by the appellants, allowing the faid 707l. 125, 30d. be af-

Sarmed.

For Appellants, P. Yorke. Ro. Dundus.
For Refpondent, Will. Frafer. C. Talbot.

The Governor and Company of Under-
takers for raifing Thames Water in York

John Haldane, Efq; - - Refpondent,
14th April 1725,

Fuwifdiion.~The Yok Buildings Company,” which had puighafed large
eftates in Scotland, was liable to be fued in thap country, in a perfonal a&lion

relative (o a transfer of ftuck, though fuch transter cruld only be made in
Loodon.

IN February 1724, the refpondent brought an altion agaicft

the appellants before the Court of Seflion, fetting forth, that
in the month of June 1720, the refpondent having occafion for
money at London, borrowed 3000/ fterling from the appellants,
and as a fecurity for re-payment of the fame, caufed one Gibfon,
who held ftock in his name in truft for the refpondent, to transfer
6000/. of the appellants’ capital ftock, into the hands of the ap-
pellants, purfuant to thgir public advertifements at that time for
lending of money for a month :

That the refpondent being obliged to go to Scotland before the
21t of July, the day wben the 3cool. became payable, made
a propofal to the appellants to pay the fame to their agents in
Scotland, the 60c0/. ftock being to be retransferred to his truftee
by the appellants ; which being agreed to, a bill was drawn on
the refpondent, dated 2.ft July 1720, for 3147/ 18s. 10d. pay-
able to the appcllants’ agents at 14 days’ fight, which the re-
{pondent accepted on the 27th of July at Edinburgh, and duly
paid on the 1oth of Auguft following :

That this payment being made, and the conditions on the re-
fpondent’s part fully performed, upon the faith and belief that the
6000/, ftock, pledged with the appellants, was by them retranf-.
ferred to him or his truftee ; the refpondent conceived that he
had no more to do, but to order the fame to be fold as his occa~
fions required ; but inftead thereof, and when the refpondent or-
dered the fame to be fold at 150 per cent. (which price that ftock
yielded after the faid 1oth of Auguft) he found no ftock in his
or his {aid agent’s name, in the appellant’s books; but that the
fame was difpofed of to the ufe of the appellants:

That after many fruitlefs applications on the refpondent’s part,
to have jultice done him in an amicable way, he was at lalt

obliged
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obliged to bring the prefent ation: and he concluded, that the
appellants ought to be found liable to pay goool. to the refpon-
dent, being the value which the faid 6o00/. capital ftock would
have yielded, had juftice been timeoufly done to him in retransfer-
ring the faid pledge, and if the fame had been fold as he intended
and diretted.

The appellants ftate, that though they had a very good and
proper defence againft the faid demand, had it been thought ad-
vifeable to enter into the merits of the caufe in the Court of
Seflion; yet they, conceiving that an adlion of this nature counld
not be brought againft them in the faid Court, gave in a declina-
ture of the jurifdition; and infifted that the appellants did
not refide within the juri{dition of that Court, but had their
reidence at London, and were thereby fubjeét to the Englith
courts ; and that if the refpondent had any demand againft them,
he muft fue them in England ; efpecially fince the demand in the
prefent cafe was for an account of the transfers of their ftock.

In anfwer the refpondent contended, that the appellants were
capable of alting in Scotland 3 that they had purchafed confider-
able eftates there; and fo were {ubject to the jurifdi€tion of the
Scotch courts.

This caufe being heard before the Lord Ordinary on the 16th
of July 1724, his lordfhip, by interlocutor of that date, took it
to report to the whole Court. Having reported the fame accor-
dingly, the Court, after adviling mutual informations for the
parties, on the 29th of December 1724, ¢ Suftained procefs at
¢¢ the refpondent’s inftance againft the appellants.”” And upon
advifing a reclaiming petition prefented by the appellants, the
Court, on the 16th of January 1725, ¢ refufed the defire of the
¢ petition, and adhered to their former interlocutor.”

Entered, The appeal was brought from ¢¢ two interlocutory fentences of
§ Feb. ¢“ the Lords of Seflion, made the 29th of December 1724 and
3475« 16th of January 1725.” |

Heads of the Appellants’ Argument.

This altion was not proper to be fued againft the appellants in
the Court of Seflion, the appellants being a body corporate, and
fubfiting in England, whereby they were fubjet to another ju-
1i{dition ; and this the more efpecially fince the refpondent makes
his own cafe to be that the money was borrowed at London ; and
that the fecurity given was by a transfer of ftock in the books of
the York Buildings Company, which are kept at London, and,
by the conftitution of the company, are neceflarily kept
there. The prefent demand of the appellant is not relating to
any eftate or effets belonging to the appellants in Scotland, nor
an aftion immediately to affe&, by way of execution, any fuch
eftate ; but merely a perfonal alltion for conflituting a debe
alleged to arife from a complicated tranfallion in another coun-
try : and the appellants conceive that fuch ation ought regularly
to be fued before the judge of the place of their refidence, or
wherg the cauls of 2&tjon arifes. |
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Though the company have agents in Scotland for their lands
there, yet they have no office in that country for transferring
ftocks, about which the prefent queftion is; nor can they do
any act in Scotland in relation to ftock. The company having
purchafed eftates in Scotland no doubt {ubjeéts them to the jurif-
di€tion of the courts there in all aétions relating to thefe eftates ;
but not to any perfonal demand againft them, efpecially fuch as
the prefent cafe. Where a debt is liquidated again{t the appel-
lants, they may be fued in Scotland, fo as to make that debt a
charge upon thtir lands in that country ; becaufe an eftate can-
not be charged but by fom~ jurifdition to which it is fubjeét
yet the prelent cafe 1s very different, for it is to commence a per-
fonal action to have the appellants found liable in a debt, which
has not hitherto in any manner been eftablithed.

The incorporation of the York Buildings Company, and the
directions relative to the management of their affairs, are by a&t
of parliament; and they are limited to meet and tranfalt their
bufinefs in or near York Buildings : and though, under the {anc-
tion and encouragement of divers alts of parliament, they have
become purchafers of the greateft part of the forfeited cftates in
North Britain, by which the public has received great benefit;
yet if it could have been apprehended, that fuch purchafes in
that part of the kingdom, would have fubjefied their tranfations
at London, relating to loans of money and transfers of flock,
to fuits and actions in the courts of judicature in Scotland to be
commenced there by any one at pleafure, the appellants conceize
that it cannot be reafonably fuppofed, that they, or any other
corporation in South Britain, would have engaged in any fuch
purchafes. '

But fince the courts in England are open, fince the tranfac-

tion was in England, and the refpondent now reiides there, if

he have any jult demand, no doubt he will procure fatisfaction
in the courts in Weflminfler-hall; and the appellants fubmit to
an{fwer any demand he has again{t them in 20y of thofe courts;
but they hope that they fhall not be oblxgcd to anfwer in

Scotland for tranfallions concerning transfers of flock at
London.

Heads of the Refpondent’s Argument.
Though the appellants have their chief relidence in England,

yet they are proprietcrs of a very great landed cftate in Scot- -

land ; in virtue whereof, they are f{ubjets and vaflals of the
crown of Scotland, and, as fuch, liable to all the confequenceg
in point of jurifdi€tion, that attend {uch vaflalage. By the con-
ftitution of Scotland, all the vaflals of the crown are liable to
give fuit and prefence to the king in his courts, either by them-
felves perfonally, or by their attornies; and to anfwer to fuch
matters and things as lawfully can be charged upon or brought
againft them. Though fuch vaflal may happen in fact to be out
of the realm, yet he is underftood in the eye of the law, to have

left
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left his procurator or attorney within Scotland: and hence it is,
that though a vaffal be altually abfent from the realm, he is
amenable to the king’s courts by a particular fummons at the
market-crofs of Edinburgh and pier and fhore of 1,:ith, as much
as if he were at the time prefent within the kingdom.

If the appellants admit, as needs they muft, that though ab-
fent from Scotland, they are as much fubje&t to the fummons of
the king’s courts there, as if they were aftually prefent, becaufe
they are vaflals to the crown in that kingdom; then the diftinc-
tion betwixt real and perfonal aflions is vain; becaufe, being
fubjelt to the jurifdition, and a&tually fifted in judgment in a
legal way, they cannot refufe to plead to any juft demand that is
brought apainft them: nor is it poffible to affe&t their real eftate,
which they admit oyght to be affected, for their debts, until the
debt be eftablifhcd by a perfonal altion in the courts in Scotland.
For, though the debt in queftion were conftituted and efta-
blithed by a judgment of any of the king’s courts in England,
that judgment could not legally produce any execution againft the
real eftate of the appellants in Scotland; nor could their real
eftate there be affeted in confequence of that judgment, with-

- out previoufly recovering a frefh decrce of conftitution in Scot-
land upon a fummons, fuch as is the foundation of the prefent
fuit.

Nor will the fuing the appellants in Scotland put them under
the neceflity of tranfporting their books, minutes, officers ne-
ceflary to give evidence, and accounts into that country; for,
by the courfe of proceeding in the Court of Seffion, witneffes
may be and are daily examined by commiffion in England, and
extralts and abftralts of books are taken.

Jodgment, After hearing counfel, It is ordered and adjudged, that the
:‘;:P’.’l petition and appeal be difiniffed, and that the interlocutors thereinm
> complained of be affirmed.

For Appellants, P. Yorke.  C. Wearg.
For Refpondent,  Dun, Forbes. C. Talbot.



