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refpondetit’s mother, in preference to him, {till he is not thereby 
precluded from infilling in the prefent quellion after her death.

After hearing counfel, It is ordered and adjudged that the 
petition and appeal be difmijfed, and that the feveral interlocutors or 
decrees therein complained of be affirmed.

For Appellant, C. Wearg. Dun. Forbes• Cha. Erjhine.
For Refpondent, C. Talbot. Will. Hamilton.

CASES ON APPEAL FROM SCOTLAND,

In this cafe both parties enter into a difeuflion of the proof 
led of W m . MacCartney’s Popery 5 but nothing can be diftindtly 
ftated thereon.

Sir John Schaw, of Greenock, Bart.. - A ppellan t;

Dame Margaret, the Widow of Sir John
Houfton, Bart. Sifter of the Appellant - Refpondent.

2d April 1726.

Prrjutr.piicr..-— Introm’JJion with the Settlements of a Perjcn dcceafed. — Procf — In 
a reduction of a mother's fettleinents breoghe by her fon and heir, again 11 a 
lifter, who was benefited by them, on the ground that the filler bad accefs 
to the rr;ofitoiies of the deceafed, and took wbat Ihe coofe, and might have 
deftroyed the reft ; the filler llated in defence that the deeds had been givvt 
to her by her mother : it was necefTarj for the puifuer to prove that the de­
fender's intromilhon was unwarrantable.

T h e deeds produced were prefumed to contain the laft will o f the dreeafed.
A  circumftantial proof, brought by the puifuer, that the deceafed had de­

clared that Ihe had made other l'ettlements, and o f embezzlement on the part 
o f the defender, found iniufiicient.

T>Y a contract, executed in April 1677, previous to the mar- 
^  riage of Sir John Schaw and Helenor Nicholfon, the father 
and mother of the appellant and refpondenl, in confideration of 
the then intended marriage, and of the portion of Dame Helenor, 
(which was very confiderable), the lands of Eafter Greenock were 
fettled upon her in life-rent, for her jointure ; and (he was like- 
wife provided to the life-rent of one-third of all the real eftate, 
which fliould be acquired by Sir John during the marriage, and 
to one-third of all the houfehold furniture.

After the marriage, the lands of Carnock and Plain defeended 
to the faid Dame Helenor and her two fillers, as heirs por­
tioned 5 the yearly value of the whole being about 833/. 6s. 8d. 
ftejling.

By articles of marriage, in March 170c, between the appellant 
and Margaret, the daughter of Sir Hugh Dalrymple, Prefident 
of the Seflion, it was agreed that the faid lands of Eafter Gree­
nock (liould be fettled upon the appellant and his then intended 
w ife ; and accordingly Dame Helenor releafed the fame of her 
life-rent By another deed, of fame date, Sir John, the father,



I CASES ON APPEAL FROM SCOTLAND.

in confideration of fuch releafe by Dame Helenor, bound himfelf 
to pay her 2500 merks Scots per annum for her life in cafe (he 
fhould furvi ve him.

On the 19th of Auguft fame year, Dame Helenor, by a deed re­
citing, that it was agreed between Sir John Schaw the father, 
and Dame Helenor his wife, that fhe (hould renounce her right to 
the houfehold furniture, the acquired eftate, and other provifions 
made for her by the marriage fettlement; and alfo that (he (hould 
make a fettlement of her eftates of Carnock and Plain to herfelf 
in life-rent, and to the appellant her fon in fee, fubje£t to a power 
to Dame Helenor to burden the fame with any fum not exceeding
50,000 merks Scots; and that Sir John the father {hould oblige 
himfelf and his heirs to pay her an annuity of 8000 merks 
Scots fo long as fhe fhould continue his w idow ; therefore 
releafed all the provilions made for her by her marriage con- 
trad!, and fettled her part of the eftates of Carnock and Plain 
accordingly. And of fame date, Sir John the father with the 
confent of the appellant, by his bond reciting the laft-mentioned 
deed, and in confideration thereof, obliged himfelf and his heirs 
to pay to Dame Helenor an annuity of 8000 merks, fo long as (he 
fhould continue his widow. To both thefe deeds Prefident Dal- 
rymple was a fubfcribing witnefs.

Sir John the father died in 1702, leaving the appellant and re- 
fpondent, his only children : and Dame Helenor afterwards re­
mained a widow during her life. After the father’s death, 
difputes arofe between the appellant and his mother, on the quef- 
tion whether {he was entitled to the annuity of 2900 merks, con­
tained in the deed of March 1700, or to thg annuity of 8000 merks • 
contained in the bond of 19th Auguft 1700. In 1709 (lie brought 
her adtion againft the appellant, for this laft-mentioned annuity, 
before the Court of Seftion : to this adlion the appellant appeared, 
but the caufe was delayed for fome time J>y his infilling on his 
privilege of parliament.

The appellant afterwards brought an a&ion forredudlion of the 
fa id bond of 19th Auguft 1700, upon the ground that the fettlement 
of the eftates of Carnock and Plain, which was the valuable con­
fideration for the fame, did not exift; and in his libel he fet 
forth, “  that the lady did at diverfe times declare before feveral 
(i witnefles, and particularly upon the 7th of June 1702, that (he 

% “  had cancelled that difpofition fome days before (lie was 
(< delivered of a pofthumous child ; and tha); when (he did (ign 
“  the faid difpofition, it was retained in her cuftody, and (he then. 
t( declared, that (he would confider thefe deeds further, and if 
“  they did not pleafe her, (he would tear them.” Dame Hele­
nor denied that (lie had cancelled the deed, but that the fame was 
abfelute and irrevocable on her part; (he alfo offered to execute 
a new deed to the fame effedl, or to prove the tenor of the ori­
ginal fettlement. She accordingly brought an adlion for proving 
the tenor of the deed, which (lie alleged was cancelled by accident, 
and in her libel fet forth the words thereof at length. To this 
adtion the appellant pleaded, that it was not competent to prove 
u 1 . . .  ’ the
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the tenor of a deed without firft proving and particularifing the 
cafus amiffionis; that Dame Helenor mail be prefumed to have 
been the deftroyer of the Deed, becaufe it bore not to have been 
delivered, and mud be prefumed to have remained in her cuftody, 
in order to its being ratified if  (lie thought f i t ; and that it never 
was ratified by her. W ith regard to the propofal to renew the 
deed, Sir John dated, that the original being cancelled, the grant 
of the annuity was alfo cancelled ; and that by the cancelled deed 
as fet forth in the libel Sir John the father had concurred in feve- 
Tal grants and provifions in favour of his fon, which could not be 
xeftored by Dame Helenor’s act or deed.
» The Court on the 19th of July 17 11 , c< Found that Dame 

Helenor having the difpofition cancelled in her hands, and 
u  never ratifying the fame judicially, prefumed in law that it was 
“  cancelled by herfelf, and therefore that the obligements on Sir 
u  John by the bond are difTolved.”  Againft this interlocutor, 
Dame Helenor next day entered her proteil for remeicl of law ; 
but prefented no appeal to the Houfe of Lords.

Sir John afterwards offered to refer it to the oath of his mo­
ther's counfel, whether they had not feen the cancelled deed in 
her cuflody; but having declined to depone, the Court on the 
25th of July 1 7 i t , u In refpe£t that in the debate Dame Hele- 
“  nor's having the cancelled difpofition in her cuflody was not 
€t refufed, and that her advocates refufed to appear to give their< 

oaths of calumny becaufe of the appeal interpofed, affoilzied 
“  the faid Sir John Scha'w (a).”

Dame Helenor profecuted her appeal no further; but on the 
6th of September 1 7 11 , (he executed five feveral deeds for a fet- 
tlement of her eftate and effe&s, while (he had in view the endea­
vouring to obtain a reverfal of the decree of the Court of Seffion. 
Three of thefe deeds were executed to take effect in the event 
o f the decree being reverfed, and were of the following nature: 
Firft, a difpofition of her (hare of the eftate of Carnock and Plain, 
to herfelf in life-rent, and to the appellant her fon in fee, referv- 
ing a power to charge the fame with 50,000 merks Scots, and 
providing that the difpofition (hould be void, if (he (hould not be 
found entitled to the faid annuity of 8000 merks, or in cafe the 
appellant (hould not pay her the fame: Second, an afiignation to . 
the refpondent of all the arrears of the faid annuity due and to 
become due, fubjedt to a power of revocation: and third, a deed 
charging the faid eftate with the payment o f 49,000 merks to the 
refpondent, purfuant to the refervation for that purpofe.

The two other deeds were executed to take effect in cafe (he 
{hould be found to have no light to the annuity of 8000 merks, 
and were of the following nature : Firft, a fettlement by way of 
entail of the faid eftate of Carnock and Plain to herfelf in life- 
rent, and to the refpondent her daughter and the heirs of her 
body; whom failing, to fuch perfons as Dame Helenor (hould

(a) Thefe two interlocutors were the fubjeCl o f the fubfequent appeal, at Lady Houf- 
ton’s tnftance, again# Sir John Schaw, No. o f this collection, to Which appeal tho 
foregoing itaiement o f facts and precedents is an introduction.

/  . appoint

CASES ON APPEAL FROM SCOTLAND.

*



CASES ON APPEAL FROM SCOTLAND.

appoint by any writing under her hand ; whom failing, to her 
own heirs and allignees: and fecond, an aflignation to the re- 
fpondent of the provifions in the marriage-contraft in Dame 
Helenor’ s favour, particularly the arrears of the life-rent of 
2500 merks fecured to her, upon her renouncing her jointure out 
of the eflate of Eafter Greenock.

A ll thefe deeds contained powers of revocation, and none of 
them were delivered or put upon record, but the whole were re­
tained in Dame Helenor’s own cuftody. No alteration was made 
upon thefe fettlements till about a month before Dame Helenor’s 
death. On the 26th of February 1722, (lie executed an afligna- 
tion of all her perfonal cftate in favour of the rcfpondent, fubjefl: 
to the payment of fuch debts and legacies as (he lhould at any 
time give, with a power of revocation. On the 3d of March 
thereafter, (he executed a deed reciting the former fettlement of 
the eftates of Carnock and Plain in 17 11 , and that the fame was 
fubjeft to a power of revocation ; therefore (he fo far varied it, as 
to fettle the fame upon the deceafe of the refpondent, and failure 
of heirs of her body upon Mrs. Maria Schaw, daughter of the 
appellant, and the heirs of her body, with feveral other fubftittf- 
tions of heirs, the lad of them being to her own heirs wliatfoever; 
and (he directed, that this (hould be confidered as part of the 
former deed 1711. O f fame date (he executed an aflignation to 
the refpondent of the arrears of the faid annuity of 2500 merks: 
and the refpondent executed a back bond, obliging herfelf to 
apply all the money (he (hould receive of this laft-mentioned 
annuity in the purchafe of lands to be fettled in the fame manner 
as the faid eftate of Carnock and Plain was. On the 5th of March 
(lie executed in favour of the appellant’s grand-daughter Mifs 
Helenor Cathcart an aflignment of feveral bonds to the amount 
of 2000 merks ; and about the fame time (he afligned to Mrs. 
Helenor Houghton, the refpondent’s daughter, a bond of 500/. 
llerling. All thefe deeds executed by Dame Helenor contained 
powers of revocation, and claufes difpenfing with'the delivery. 
She died on the 20th of faid month of March 1722 ; and it came 
to be a queftion between the parties, which is the fubjeft of the 
prefent appeal, whether Dame Helenor had not of a date fubfe- 
quent to the fettlements lad mentioned, executed other deeds, 
conveying her eftate, particularly the eftate of Carnock and Plain, 
to the appellant.

Immediately after Dame Helenor’s death, one of the baillies of 
Edinburgh, where (he died, came and fealed up the prefles, ca­
binets, and repofitories, at the defire of the appellant. But when 
thefe were opened  ̂ the only deed that was found was the afligna­
tion in fayov r̂ of Mifs Helenor Cathcart, the appellant’s grand- 
daughter^ executed on the 5th of March 1722.

The appellant thereupon commenced an aflion of exhibition ad 
deliberandum before the Court of Seflion, again ft the refpondent; and 
the -refpondent produced all the deeds before mentioned conceived 
in her favour. The appellant afterwards brought an a&ion of 
:jed$6tion and declarator againft the refpondenr, to have all thefe
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deeds fet afide, on the ground, that the refpondent 'had illegally' 
and unwarrantably poffcffed herfelf of her mother’s keys, and o f 
her mother’s ftrong box, in which (lie kept her deeds and wri­
tings ; and that (he had carried away thefe deeds and writings 
out of the houfe two (jays before her mother’s death ; which, it 
ought to be prefumed, were done without her mother’s confent: 
and that the refpondent having had it in her power to preferve what 
might be for her intereft, and to dellroy what was not fo, (he had 
rendered her mother’s will uncertain, therefore all the deeds exe­
cuted in her favour ought to be declared void ; or, the fame being 
fubjedt to a power* of revocation, it ought to be prefumed they 
were revoked ; and the whole real and perfonal eftate ought to 
be decerned to the appellant.

T o  this adfion the refpondent dated as her defence, that what 
file had done was by her mother’s authority; that fhe poffcffed 
herfelf of no deeds but which appeared to be properly belonging 
to her, and which, being in her cuftody, mud be prefumed in law 
to have been delivered to her ; and that the mother had never 
altexed or diewed any intention to alter any of thefe deeds. The 
Court, in July 1723, allowed both parties to prove their allega­
tions, and many witneffes were examined.

The import of the proof appears to have been (for it cannot be 
cHftin£lly dated on either fide) that three nights before the old 
lady’s death, the refpondent’s lawyer and agent were brought by 
her into the houfe, and the feveral deeds then carried away : no 
oire& authority from the mother herfelf was proved for this: 
female witneffes about the perfon of the deceafed fwore that be­
fore .her death, (he had declared that (he had fettled all affairs 
between her children; that die had forgiven the appellant of all 
her claims, and even given him a gripe of the edate of Carnock ; 
fhe mentioned too that die had left legacies to the midrefs of 
Cathcart and to Colonel Cathcart, &c. and a donation to the poor 
of the paridi, but none of thofe appeared.

On the part of the refpondent ic was proved by the writers and 
witneffes of the deeds which appeared, that they knew of no 
other deeds having been executed ; and in a condefcendence, 
given in by her, (he denied all the allegations of the appellant. 
T h e caufe coming to be heard, the Court, on the 22d of June 
1725, “ Found, that it was not proven, that the refpondent’s 
“  intromiflion with her mother’s drorig box and writings was un- 
u  warrantable.”

The appellant reclaimed, and after anfwers for the refpondent, 
the Court, on the 2Cth of July 1725, “  Found that the deeds in 
*6 favour of the refpondent, and of Mrs. Helenor Cathcart, and 
“  Mrs. Helenor Houfton, are prefumed to contain the la(l will 
“  of the deceafed concerning her fucceffion ; and that no evi- 
€C dence arifes from the proof adduced by the appellant, that the 
“  deeds in favour of the refpondent were altered or revoked in 
“  his favour; or that the deceafed concealed or embezzled any 
“  of the deceafed’s writings; and therefore affoilzied the re- 
46 fpondent from the reafons of reduction infilled on.” .
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The appeal was brought from “  an interlocutory order of the
22cl of June 1725, and an order or decree of the 20th of July 

“  following, made by the Lords of Seffion.”

Heads of the Appellants' Argument•
Though evidence of the kind adduced by the appellant be not 

per fe  abfolute and conclufive, yet when the refpondent, by her 
dandeftine and unwarrantable intromilfion, rendered the will of 
the deceafed uncertain, conjectural evidence and prefumptions 
mud fupply the place of direCh proof: nothing could be eafier 
than for the refpondent to prevail on the writer and witneffes of 
the papers which mud have been executed not to offer a difcovery 
voluntarily.

The refpondent infilled, that it was unnatural to fuppofe, that 
a fettlement, the work of fo many years, and in which it appears 
that the old lady had perfilled till the 3d of March, 17 days be­
fore her death, fliould have been altered in the remaining (hort 
term of her life \ at lead that it was not to be believed without 
direCl evidence. But this general obfervation-did not militate 
againd the appellant; the lad of the deeds in favour of the re­
fpondent was dated on the 3d of March before i^ame Helenor’s 
death, and the only one produced in the appellant's favour was 
dated on the 5th of March, nvo days later : as that alteration was 
made, in thofe two days, the remaining period of the old lady’s 
life left time enough for the other alterations*

Heads of the Refpondeni's Argument.
T h e feveral deeds in favour of the refpondent were really and 

truly executed by her mother, at the refpeCtive times they bear 
date, and the latter of them, which confirmed the former one, 
executed fc(hort a time before the lady’s death, that there can be 
no foundation for prefuming that any alteration was made.

By the law of Scotland, it is not neceffaty to prove the actual 
delivery of any deed ; but if it be out of the poffelfion of the 
grantor, it is prefumed to have been lawfully delivered, unlefs it 
be proved, that the perfon poffcffed of fuch deed came by it in an 
unwarrantable manner.

No proof was made of giving inftru&ions to revoke any of 
thofe deeds, or to prepare others in favour 'of the appellant. 
Deeds folemnly executed, cannot, without (baking the fecurities 
of all property, be fet afide on pretence of iuch (lender evidence 
of words fpoken, at belt ambiguous in themfelves, or upon pre­
tended prefumptions, without any real foundation on fa&s.

A fter' hearing counfel. It is ordered >and adjudged, that the 
petition and appeal be difmifed, and that the interlocutory order and 
decree therein complained oj be affirmed.

For Appellant, Dun. Forbes. C. Talbot.
For Respondents, C. IVearg. Ro. Dundas. Will. Hamilton*
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