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refpor:dent’s mother, in preference to him, ftill he is not thereby
precluded from infifticg in the prefent queflion after her death.

After hearing counfel, Jt is ordered and adjudged that the
petition and appeal be difmiffed, and that the feveral interlocutors or
decrees therein complained of be affirmed.

For Appellant, C. Wearg.  Dun. Forbes. Cha. Erfkine.
¥or Refpondent, C. Talbst.  Will. Hamilton.

In this cafe both parties enter into a difcuflion of the proof
led of Wm. MacCartney’s Popery ; but nothing can be diftinétly
ftated thereon.

Cafe126. Sir John Schaw, of Greenock, Bart. .~ Appellant ;

Dame Margaret, the Widow of Sir John
Houfton, Bart. Sifter of the Appellant - Refpondent.

2d April 1726.

Prefumptior.— Intromiffion svith the Settluments of a Perfin deceafed.—Procf —1n
a recullion of a mother’s fettlements breught by her fon and heir, againft a
fifter, who was benefited by them, on the ground that the fifter bad accefs
to the re;ofitoiies of the deceafed, and took what fhe coofe, and might have
deftroyed the reft ; the fifter ftated in defence that the deeds had been givin
to Ler by her mother : it was neceflary for the puifuer to prove that the de-
tender’s intromiffion was unwarrantable.

The deeds produced were prefumed to contain the laft will of the deceafed,

A circumflantial proof, brought by the puifuer, that th: deceafed had de-
clared that fhe had made other fettlements, and of embezzlzment on the part
ot the defender, found inlufficient.

BY a contralt, executed in April 1677, previous to the mar-
riage of Sir Jobn Schaw and Helenor Nicholfon, the father
and mother of the appellant and refpondent, in confideration of
the then intended marriage, and of the portion of Dame Helenor,
(which was very confiderable), the lands of Eafter Greenock were
{ettled upon her in life-rent, for her jointure ; and fthe was like-
wife provided to the life-rent of one-third of all the real eltate,
which fhould bz acquired by Sir John during the marriage, and
to one-third of all the houfehold furniture. -

After the marriage, the lands of Carnock and Plain defcended
to the faid Dame Helenor and her two filters, as heirs por-
tioners ; the yearly value of the whole being about 833/. 6s. 8d.
fterling.

By articles of marriage, in March 150c, between the appellant
and Margaret, the daughter of Sir Hugh Dalrymple, Prefident
of the Seflion, it was agreed that the faid lands of Eafter Gree-
nock fhould be fettled upon the appellant and his then intended
wife ; and accordingly Dame Helenor releafed the fame of her
life-rent By another deed, of fame date, Sir John, the father,
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in confideration of fuch releafe by Dame Helenor, bound himfelf
to pay her 2500 merks Scots per annum for her life in cafe fhe
{hould furvive him.

On the 19th of Auguft fame year, Dame Helenor, by a deed re-
citing, that it was agreed between Sir John Schaw the father,
and Dame Helenor his wife, that the (hould renounce her right to
the houfehold furniture, the acquired eftate, and other provifions
made for her by the marriage fettlement ; and alfo that fhe (hould
make a fettlement of her eftates of Carnock and Plain to herfelf
in life-rent, and to the appellant her fon in fee, fubjett to a power
toc Dame Helenor to burden the fame with any fum not exceeding
5o,coo merks Scots; and that Sir John the father fhould oblige
himf{elf and his heirs to pay her an annuity of 8ooo merks
Scots fo long as fhe fhould continue his widow; therefore
releafed all the provifions made for her by her marriage con-
tract, and fettled her part of the eftates of Carnock and Plain
accardingly. And of fame date, Sir John the father with the
confent of the appellant, by his bond reciting the laft- mentioned
deed, and in confideration thereof, obliged himfelf and his heirs
to pay to Dame Helenor an annuity of 8ooo merks, {o long as the
fhould continue his widow. To both thefe deeds Prefident Dal-
rymple was a fubfcribing witnefs.

Sir John the father died in 1702, leaving the appellant and re-
{pondent, his only children: and Dame Helenor afterwards re-
mained a widow during her lifc. After the father’s death,
difputes arofc between the appellant and his mother, on the quef-
tion whether fhe was entitled to the annuity of 2500 merks, con-

tained in the deed of March 1700, or to the annuity of 3ooo merks -

contained in the bond of 19th Auguft 1700. In 1709 fhe brought
her adkion againft the appellant, for this laft-mentioned annuity,
before the Court of Seflion : to this ation the appellant appeared,
but the caufe was delayed for fome time by his infilting on his
privilege of parliament.

‘Che appellant afterwards brought an allion for redution of the
{aid bond of 19th Auguft 1500, upon the ground that the fettlement
of the eftates of Carnock and Plain, which was the valuable con-
fideration for the fame, did not exifts and in his libel he fet
forth, ¢ that the lady did at diverle times declare before feveral
¢¢ witnefles, and particularly upon the 7th of June 1702, that the
¢¢ had cancelled that difpolition fome days before fhe was
¢« delivered of a pofthumous child 5 and that when fhe did fign

L oY

¢¢ the faid difpofition, it was retained in her cuftody, and fhe then.

[ o)

declared, that the would confider thefe deeds further, and if
they did not pleafe her, fhe would tear them.” Dame Hele-
nor denied that fhe had cancelled the deed, but that the fame was
abfclute and irrevocable on her part; fhe alfo oftered to execute
a new deed to the fame effe&, or to prove the tenor of the ori-
ginal fettlement. She accordingly brought an altion for proving
the tenor of the deed, which fhe alleged was cancelled by accident,
and in her libel fet forth the words thereof at length. To this
:.éhon the appellant plcaded that it was not competent to prol\;e
(the
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the tenor of a deed without firft proving and particularifing the
cafus amiffionis; that Dame Helenor muft be prefumed to have
been the deftroyer of the Deed, becaufe it bore not to have been
delivered, and muft be refumed to have remained in her cuftody,
in order to its being rati ﬁed if the thought fit; and that it never
was ratified by her. With regard to the propofal to renew the
deed, Sir John ftated, that the original being cancelled, the grant
of the annuity was alfo cancelled ; and that by the cancelled deed
as {et forth in the libel Sir John the father had concurred in feve-
ral grants and provifions in favour of his fon, which could not be
reftored by Dame Helenor’s aét or deed.

. The Court on the 19th of July 1711, ¢ Found that Dame

"¢¢ Helenor having the difpofition cancelled in her hands, and

¢ never ratifying the fame judicially, prefumed ia law that it was
« cancelled by herfelf, and therefore that the obligements on Sir
¢¢ John by the bond are diflolved.” Againft this interlocutor,
Dame Helenor next day entered her proteft for remeid of law ;
but prefented no appeal to the Houfe of Lords.

Sir John afterwards offered to refer it to the oath of his mo-

ther’s counfel, whether they had not feen the cancelled deed in

her cufltody; but having declined to depone, the Court on the
25th of July 1711, ¢ In refpelt that in the debate Dame Hele-
‘¢ nor’s having the cancelled difpofition in her cuftody was not
¢¢ refufed, and that her advocates refufed to appear to give their
¢¢ oaths of calumny becaufe of the appeal interpofed, affoilzied
¢¢ the faid Sir John Schaw (a).”

Dame Helenor profecuted her appeal no further; but on the
6th of September 1711, fhe executed five feveral deeds for a fet-
tlement of her eftate and effets, while the had in view the endea-
vouring to obtain a reverfal of the decree of the Court of Seflion.
Three of thefe deeds were executed to take effect in the event
of the decree being reverfed, and were of the following nature:
Firlt, a difpofition of her (hare of the eftate of Carnack and Plain,
to herfelf in life-rent, and to the appellant her {on ia fee, referv-
ing a power to charge the fame with 50,000 merks Scots, and
providing that the difpofition fhould be void, if the fhould not be
found entitled to the faid annuity of 8ooo merks, or in cafe the
appellant fhould not pay her the fame: Second, an aflignation to
the refpondent of all the arrears of the faid annuity due and to
become due, fubjet to a power of revocation: and third, a deed
charging the faid eftate with the payment of 49,0co merks to the
refpondent, purfuant to the refervation for that purpofe.

The two other deeds were executed to take effe@ in cafe fhe
fhould be found to have no right to the annuity of 8ooo merks,
and were of the following nature : Firft, a fettlement by way of
entail of the faid eftate of Carnock and Plain to herfelf in life-
rent, and to the refpondent her daughter and the heirs of her
body; whom failing, to fuch perfons as Dame Helenor thould

(a) Thefe two interlocutors were the fubject of the fubfequent appeal, at Lady Houf-
ton’s inftance, againtt Sir John Schaw, No. 128 of this colietion, to which appeal the

foregoing "tatemeut of fatts and precedints is an intyodugtion,
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appoint by any writing under her hand ; whom failing, to hes
own heirs and aflignees: and fecond, an aflignation to the re-
ipondent of the provifions in the marriage-contra& in Dame
Helenor’s favour, particularly the arrears of the lifc-rent of
2500 merks {ecured to her, upon her renouncing her jointure out
of the eftate of Eafter Greenock. _

All thefe deeds contained powers of revocation, and none of
them were delivered or put upon record, but the whole were re-
tained in Dame Helenor’s own cuftody. No alteration was made
upon thefe fettlements till about a month before Dame Helenor’s
death. On the 26th of February 1722, fhe executed an afligna-
tion of all her perfonal «ftate in favour of the refpondent, fubjek
to the payment of {uch debts and legacies as fhe thould at any
time give, with a power of revocation. On the 3d of March
thereafter, fhe executed a deed reciting the former fettlement of
the eftates of Carnock and Plain in 1711, and that the fame was
fubjet to a power of revocation ; therefore the fo far varied it, as
to {ettle the fame upon the deceafe of the refpondent, and failure
of heirs of her body upon Mrs. Maria Schaw, daughter of the
appellant, and the heirs of her body, with feveral other fubftitu-
tions of heirs, the laft of them being to her own heirs whatfoever;
and fhe direfted, that this fhould be confidered as part of the
former deed 1711. Of fame date fhe executed an a(lignation to
the refpondent of the arrears of the faid annuity of 2500 merks:
and the refpondent executed a back bond, obliging herfelf to
apply all the money fhe fhould receive of this la{t-mentioned
annuity in the purchafe of lands to be fettled in the fame manner
as the faid eltate of Carnock and Plain was. On the 5th of March
fhe executed in favour of the appellant’s grand-daughter Mils
Helenor Cathcart an aflignment of f{everal bonds to the amount
of 2000 merks ; and about the fame time fhe alligned to Mrs.
Helenor Houghton, the refpondent’s daughter, a bond of gool
fterling. All thefe deeds executed by Dame Helenor contained
powers of revocation, and claufes difpenfing with ‘the delivery.
She died on the 20th of faid month of March 1722 ; and it came
to be a queftion between the parties, which is the fubjefl of the
prefent appeal, whether Dame Helenor had not of a date fubfe-
quent to the fettlements laft mentioned, executed other deeds,
conveying her eftate, particularly the eftate of Carnock and Plain,
to the appellant.

Immediately after Dame Helenor’s death, one of the baillies of
Edinburgh, where fhe died, came and fealed up the prefles, ca-
binets, and repofitories, at the defire of the appellant. But when
thefe were opened, the only deed that was found was the afligna-
tion in favour of Mifs Helenor Cathcart, the appellant’s grand-
daughter, exccuted on the gth of March 1722.

The appellant thereupon commenced an a¢tion of exhibition ad
deliberandum before the Court of Seflion, againlt the re{fpondent; and
the refpondent produced all the deeds before mentioned conceived
in her favour. The appellant afierwards brought an altion of
yedudlion and declarator againft the refpondent, to have all (;he(lj'e
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deeds fet afide, on the ground, that the refpondent 'had illegally
and unwarrantably poffeffed herfelf of her mother’s keys, and of
her mother’s firong box, in which fhe kept her deeds and wri-
tings; and that fhe had carried away thefe deeds and writings
out of the houfe two days before her mother’s death ; which, it
ought to be prefumed, were done without her mother’s confent:
and that the refpondent having had it in her power to preferve what
might be for her intereft, and to deftroy what was not fo, fhe had
rendered her mother’s will uncertain, therefore all the deeds exe-
cuted in her favour ought to be declared void ; or, the fame being
fubjelt to a power of revocation, it ought to be prefumed they
were revoked ; and the whole real and perfonal cftate ought to
be decerned to the appellant.

To this ation the refpondent ftated as her defence, that what
fhe had done was by her mother’s autiority; that the poficffed
herfelf of no deeds but which appeared to be properly belonging
to her, and whicbh, betng in her cuftody, muft be prefumed in law
to have been delivered to her 3 and that the mother had never
altered or fhewed any intention to alter any of thefe deeds. The
Court, in July 1723, allowed both parties to prove their allega-
tions, and many witnefles were examined.

‘The import of the proof appears to have been (for it cannot be
diltin&ly ftated on either fide) that three nights before the old
lady’s death, the refpondent’s lawyer and agent were brought by
her into the houfe, and the feveral deeds then carried away: no
diret authority from the mother herfelf was proved for this:
female witnefles about the perfon of the deceafed {fwore that be-
fore her death, fhe had declared that the had fettled all affairs
between her clnldren 3 that fhe had forgiven the appellant of all
her claims, and even given him a gripe of the eftate of Carnock ;
fhe mentioned too that fhe had left legacies to the miftrefs of
Cathcart and to Colonel Cathcart, &c. and a donation to the poor
of the parifh, but none of thofe appeared.

On the part of the refpondent ic was proved by the writers and
witnefles of the deeds whnch appeared, that they knew of no
other deeds having been executed ; and in a condefcendence,
given in by her, fhe denied all the allegations of the appellant.
The ecaufe coming to be heard, the Court, on the 22d of June
1728, ¢ TFound, thatit was not proven, that the refpondent’s
¢ intromiflion with her mother’s firong box and writings was un-
¢ warrantable.”

The appellant reclaimed, and after anfwers for the refpondent,
the Court, on the 2¢th of ]u]y 1725, ¢ Found that the deeds in
¢ favour of the refpondent, and of Mrs. Helenor Cathcart, and
& Mrs. Helenor Houfton, are prefumed to contain the laft will
¢ of the deceafed concerning her fucceflion; and that no evi-
¢¢ dence arifes from the proof adduced by the appcllant, that the
¢ deeds in fdvour of the refpondent were altered or revoked in
¢¢ his favour; or that the deceafed conceaied or embezzled any
¢ of the deceafed’s writings; and therefore aflvilzied the re-
4 {pondent from the reafons of reduction infifted on.>

o
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The appeal was brooght from ¢ an interlocutory order of the
¢ 22d of June 1725, and an order or decree of the 20th of July
¢¢ following, made by the Lords of Seflion.”

Hreads of the dppellants’ Argument.

Though evidence of the kind adduced by the appellant be not
per fe ablolute and conclufive, yet when the refpondent, by her
clandeftine and unwarrantable intromi{lion, rendered the will of
the decealed uncertain, conje&ural evidence and prefumptions
muft fupply the place of dire& proof: nothing could be eafier
than for the refpondent to prevail on the writer and witnefles of
the papers which muft have been executed not to offer a difcovery
voluntarily. |

The refpondent infifted, that it was unnatural to {uppofe, that
a fettlement, the work of fo many years, and in which it appears
that the old lady had perfitted till che 3d of March, 17 days be-
fore her death, fhould have been altered in the remaining fhort
tecem of her life; at leaft that it was not to be believed without
diret evidence. Bur this general obfervation-did not militate
againft the appeliant; the lalt of the deeds in favour of the re-
{fpondent was dated on the 3d of March before i)Jame Helenor's
death, and the only one produced in the appellant’s favour was
dated on the gth of March, two days later : as that alteration was
made, in thofe two days, the remaining period of the old lady’s
life left time enough for the other alterations.

Heads of the Refpondent’s Argument.

The feveral deeds in favour of the refpondent were really and
truly executed by her mother, at the reipetive times they bear
date, and the latter of them, which confirmed the former one,
executed {c fhort a time before the lady’s death, that there can be
no foundation for prefuming that any alteration was made.

By the law of Scotlaud, it is not neceflary to prove the atual
delivery of any deed; but if it be out of the poflelhicn ot the
grantor, it is prefumed to have been lawluliy dclivered, unlels it
be proved, that the perfon poflcfied of fuch deed came by it inan
unwarrantable manner.

No proof was made of giving inftru@ions to revoke any of
thole deeds, or to prepare others in favour of the appellant,
Deeds folemnly executed, cannot, without [haking the fecurities
of all property, be fet afide on pretence of fuch flender ¢vidence
of words fpoken, at beft ambiguous in themi{elves, or upon pre-
tended prefumptions, without any real foundation on facts.

After ~ hearing counfel. 1t is ovdered .and adjudged, that the
petition and appeal be difmiffed, and that the interlocutory order and
decree therein complained of be affarmed.

For Appellant, Dun. Forbes. C. Talbot.
For Refpondents, C. Wearg.  Ro. Dundas. Will. Hamilton,
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