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564 CASES ON APPEAL FROM SCOTLAND:.

Cafe129. James Marquis of | Clydefdale, an Infant of
Kaims, tender Years, by James Duke of Hamilton

iﬁj;‘f“ and Brandon his Father - . - Appellants ;

:2‘:577;;" Thomas Earl of Dundonald - - = Rejpondent.

Et e contra. \
2d April 1726.

Miror.— A minor, thoueh with confent of his curators, could not gratuitoufly
alter the (ettlements of his eftate.
Death-ted —Neither could he gratuitouf]ly alter them on death-bed,
Tailzie.— A tailzie executed in 1716, not regiftered in the Reg:fier of Tailzies,
fuftained \n 172§ as a title on which to fcrve heir of provifiin.
Return,—A claufeof return to the grantor of a deed alter failure of heirs male,
did not difable the heir in p.fleflion gratuitoufl, to alter in favour ot h's
daughters. )
, Deflination fimple.—=Nor did 2 fimple deltination to beirs male in feveral deeds
' ‘ kinder this.
| Prefcriptions—Bafe Inf:fiment. = Hareditas Facens.— A bafe infeftment is taken
- by a fon on difpofit ons from his father in 163 and 1656. In 31630 the
father, after the fon’s oeath, refigns thefe lands bv a procuratory of sefigna-
tion, and takes new chariers from the crown, under which the lands are neld
till 1725, without making up titles under the fon’s bafe infeftment. The
objeétion of prefcription is repelled. An obje€tion that though the bafe in-
feftment contained lands in two counties it was only regiftered in one, is re-
pelled.  And itis found that thefe lands b-ing till in Aereditate jacente of
the fon) a tiile to them could only be mode up by a fervice 1o him.,
Apparent Heir.—One paffing by an apparent heir three years in pofleffion not
liable to implement fuch apparent heir’s gratuitous bond of tailzie.
Conflru&tion.—A deed is executed, by which the grantor obliges himfelf and his
heirs male, and of tailzie, provilion, &c. upon tailure of heirs maile of his
own body, and Aeirs male of the defcendunts of bis bedy, to sefign the fame for
intefuments to his daughte:s and the heirs male ot their bodies without di-
vifi'n, &c.; in a competition hetween the heir maJe of the body of his
eldet diughter, and a perfon claiming as heir male ot the defcendants of his
body, the former is prefesred.

BY a contralt, in September 1653, executed previous to the
marriage of Wm. Cochran, eldeft fon of Wm, Lord Cochran,
(afterwards created Earl of Dundonald,) with Lady Catherine

] Kennedy, daughter of the Earl of Caflillis, the faid Wm. Lord
Cochran obliged himfclf and -his heirs to fettle the lands of
Ochiltree and Cochran, and others in the counties of Ayr and
Renfrew, upon William the fon, and the heirs male of the mar-
riage ; whom failing, to return to the faid Lord Cochran himf{clf,

and his heirs and aflignees for ever ; referving to himfelf his life-

rent of the whole lands, except the houfe of Ochiltree, and an
annuity of 5oool Scots for the fon’s maintenance during his fa-

ther’s life; and alfo referving a power to redeem all the f{aid
eftate, except the lands of Ochiltree and Trabrough, upon pay-

ment of ten merks Scots. This deed contained a procuratory of
refignation, and a precept of fafine; and after the marriage took

place, the fon took an infeftment on the precept of fafine, but

took no flep in virtue of the procuratory of refignation in pro-
curing
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curing new titles from the Crown the fuperior. Part of the
Jands in which the fon was infeft lay in the county of Ayr, and
part in the county of Renfrew; but his faline was only regiftered
in Ayrfhire,

In January 1656, a contrat was executed between William
Lord Cochran and William his fon, whereby the fon reconveyed
to the father the lands of Ochiltree and Trabrough, in confidera-
tion whereof the father conveyed the lordfhip of Paifley, and
other lands, to the fon, and the heirs male of his {aid marriage,
whom failing, to return to the father, referving the father’s life-
rent, with the exception of fome lands particularly mentioned,
and with the exception of an annuity of 1000/ Scots, iffuing out
of part of the lands for the fon’s maiatenance auring his father’s
life. This contralt alfo contained a procuratory of refignation
and precept of fafine; but as Lord Cochran was himfelf only in-
feft bafe under the perfon from whom he acquired thefe lands, he
obliged himfelf to procure his own infeftment to be confirmed by
the Crown the fuperior. The fon however only took a bafe in-
feftment under the precept of fafine.,

A contra&t was afterwards executed, in 1657, betwixt the fa-
ther and fon, whereby Lord Cochran renounced the right of re-
demption referved to him in the {ettlement 1653, and in confider-
ation thereof the fon obliged himfelf to give fecurity for 20,000/
Scots to any of his father’s creditors, or to grant bond for that
fum at his father’s option : and accordingly in December 1658
he granted a bond to his father for that fum.

The father afterwards in 1659 and 1662 obtained charters
from the Crown of the lands contained in the before mentioned
conveyances to his fon, to him and his heirs and aflignees what-
foever ; upon which charters he was duly infeft. And he after-
wards acquired other lands, the titles of which were taken to
himfelf in life-rent, and to William his fon, and the heirs male
of his body in fee; but as to part of thefe purchafes, particularly
the lands of Kirkmichael and Dalmuir, the father referved a
power to fell and difpofe thereof, and to charge the fame with
debts at his pleafure without confent of the fon. In thofe new
purchafed lands, William the fon took infeftment under the dif-
pofitions thereof,

" In 1669, William Lord Cochran was created Earl of Dun-.
donald; and in 1659 William the fon, then William Lord
Cochran, died in the lifetime of his father, leaving iffue John his
eldeft fon and heir, and feveral other children. 'V'his John,
now John Lord Cochran, made up no title to his father by
fervice.

" In July 1680, the Earl of Dundonald executed a procuratory of
refignation as well of the lands which he poffefled in fee imple,
as of the lands in which his late fon was infeft, proceeding upon
the recital tnat ¢¢ he was abfolute proprietor of the whole lands,
“ and had power referved to him, fo far as concerned any of the
¢ Jands, wherein the deceafcd William Lord Cochran his fon was
‘¢ infeft in fee, to difpone the fame at any time in his life to any

: Uo, ¢¢ perion
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¢¢ perfon he pleafed, without confent of his fon:” He thereby
obhged himfelf to refign the whole lands ¢ to and in favours of
¢ John Lord Cochran his grandfon, and the heirs male of his

¢¢ body ; whom failing, to William Cochran his fecond grandfon,
¢¢ (father of the prefent Earl) and the heirs male of his body ;

¢ whom failing, to his 3d and 4th grandfons fucceflively, and the
¢¢ heirs male of their bodies; whom failing, to the Earl himfelf,
¢¢ and the heirs male of his body; whom failing, to his heirs
¢« whomf{oever, referving his own life-rent of the faid eftate.”
It contains alfo this claufe, ¢ that the faid John Lord Cochran
¢ the grandfon, and the other heirs therein fubftituted, fthould be
¢ obliged to pay and perform -all the debts and deeds of the Earl,
¢¢ and that he fhould have power to fell and difpofe of the faid
¢¢ cftate without confent of his faid grandfon or the other heirs :”
and 1t contained a power of revocation. A crown charter was
in confequence obtained in terms thereof, with an addiuonal

claufe to this purpofe, that ¢¢ in cafc heirs female fhould fucceed, -

¢¢ the eldeft thould exclude heirs portioners, and they and their
¢¢ defcendants fhould afflume the name of Cochran, and carry the
¢ arms of the family of Dundonald, or otherwife fhould Jofe their
« right of fucceflion.”” In virtue of this charter John Lord
Cochran took infeftment in the lands therein contained.

In November 1684, by a contra&t executed previous to the.

marriage of John Lord Cochran with Lady Sufanna Hamilton,
John Lord Cochran obliged himfelf to purchafe and obtain him-
felf infeft and feifed as heir to the faid Williamn Lord Cochran
his father in all fuch of the lands and others therein mentioned,
as his father died laft veft and feifed in, without any power to the
faid Earl of Dundonald to dilpofe thereof ip his lifetime; s alfo
to procure himfelf infeft in other lands therein mentioned, which
had been purchafed by the Earl of Dundouald, and conveyed to

himfelf in life-rent, and to William Lord (.ochran his fon in fee (a); .

and the faid William Earl of Dundonald and John Lord Cochran
thereby bound themfelves and their heirs to make reﬁgbnanon of
the whole lands aforefaid for new infeftments thereof to be
granted to the faid John Lord Cochran and the fame feries of
heirs fpecified in the laftmentioned charter, with the {ame claufe
relative to heirs female; and William Earl of Dundonald re-

nounced and difcharged 21l the faculties, powers, and liberties .

referved to him by the infeftments granted_to John Lord Cochran,
and the deceafed William Lord Cochran his father, or either of
them, and obliged himfelf to grant a feparate renunciation of the

faid referved power ; and John Lord Cochran oblnged him{clf to -

do no at in prejudicc of the heirs male of the marriage, referving
always to him as fiar of the eftate a liberty to contra&t debts, or
to {cll or difpofe thereof for any other caufe as he fhould think
fit.  This contra& alfo contained a provifo, that the rights for-
merly granted by the earl to his fon fhould not imply the granting

\a) This contradited the recitel of the procuratary of July 1680, cxecuted by the Ear}
of Dundonald.

double
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double rights, nor fubjet him to double warrandice. The earl
afterwards in terms of this contra&, by a feparate deed re-
nounced and difcharged all the powers and faculties referved to
him, either by the fettlements upon William the fon or John the
grandfon, and fuch renunciation was regiftercd in November
168

T‘!ﬁc ear] died in 1685, and was fucceeded in the honours by
his faid grandfon John Lord Cochran. 'This Earl John in O&o-
ber 1688, executed a bond of tailzie, reciting that he intended to
alter the order of fncceflion contained in the infeftments of his
lands and eftates, and obliging himfelf to furrender the fame,
to himfelf in life-rent, and to the heirs male of his body;
whom failing, to the heirs female of his body, the eldcft heir fe-
male fucceeding without divifion ; whom failing, to his brothers
fucceflively in their order, and the bheirs male of their bodies;
whom failing, to his own heirs whomfoever, the eldeft heir fr male
always {ucceeding without divifion. ‘This deed contained prohi-
bitory, irritant, and refolutive claufes, upon all thofe called to the
fuccellion, except the heirs male of the grantor’s own body none
of the deeds before mentioned; ekxeéuted by the father or grand-
father of Earl John, contained fuch claufcs prohibitory, irritant,
or refolutive.

Farl John died in May 16go,- without being fcrved heir to his
father, as he was bound to be by the contrat 1684, He was
fucceeded by his eldeft fon William, the fecend of that name,
Earl of Dundonald, who was {erved heir in general and in {pecial
to his father ; and upon fuch fervice was infeft, but died under
age. He was fucceeded by his brother Jobn, who In 1705 was
ferved heir in gencral and in f{pccial to his late brother, and
infeft, -

By marriage fettlement in March 1706, betwixt this Earl Jobn
the fecond, when under age, with coufent of his curators, and
Lady Ann Murray, the earl fettled the whole lands and ¢flate be-
longing to the famlly, to himf{clf, and the heirs male of his b.d
whom failing, to his heirs male whomfoever, whom failing, to
his heirs and a(ﬁ snees whomfoever, refcrving a power to slter, in
fo far as he had power by any tailzies or deeds exccuted by his
predeceflors,

In October 1711, the earl having only onc fon of the marriage,
exccuted honds of provifion to his three daught-rs in the aggregate
fum of 16,000/ fterling : and upon the 16th of {ime month, he
executed oth r bonds of provifion to his {aid deuphters for Joco/,
more, to be a burden on his h-irs male not defcended of his own
body, and fucceeding to him in his lands and eftate.

Oa the 29th of December 1716, he executed a bond of provi-
fion to his faid diughters for 8oool. ouly, and revoked all tormer
bonds of provnﬁon granted 10 them. And on the 31ft of fame
month, he executed a2 bond of tailzie, reciting, that being fully
determined, failing heirs of his own body, or heirs male of any of
the dcfcerdants of his own body, to fettle the fucceflion of his
cftate in one perfon ; and that the fame might not be divided by

Oo4 the
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the fucceflion of heirs portioners ; he therefore bound and obliged
himf{elf and bis heirs of line, male, conqueft, and provifion, and
fucceflors whatfoever, failing heirs male as faid is, to provide and
fecure heritably, and to make refignation of all and fundry lands,
lordfhips, &c. belonging to him and contained in his rights and
infeftments, in the hands of his immediate {uperiors, to and in
favour of Lady Ann Cochran, his eldeft lawful daughter, and the
heirs male of her body, whom failing to his other daughters
therein named, and the heirs male of their bodies, whom failing
to his other heirs male whatfoever, whom failing to his heirs or
aflignees whatfoever, the cldeft heir female always fucceeding
without divifion. “ |

This Earl John died in June 1720, leaving William his only
fon, and three daughters, Ann, Sufanna, and Katherine. In
1722 Earl William was ferved heir male and of line to his father,
and was thereupon infeft. On the 3d of Auguft 1722, he being
ftill a minor, with confent of fix of his curators, executed a pro-
curatory, reciting the faid bond and deed of tailzie granted by his
father, and that he as heir ferved and retoured to him, ftood bound
to implement the fame, therefore he granted procuratory to fur-
render the faid lands in favour of his filter Lady Ann, upon
failure of heirs of his own body, and in terms of the bond exe-
cuted by his father.

In January 1725, 14 days before his death, Earl William re-
voked the faid procuratory by a deed figned by him and three of
his curators ; and he, fame day, executed, with confent of
thefe three guardians, a new fettlement of his eftate in favour of
the refpondent, his fucceflor in the title, and the heirs male of his
body, whom failing to two of his curators (who authorized him
to execute the deed), father and fon, and with other fubftitutions,
being in favour of the heirs fucceeding to him in the title. Earl
William died on the 28th of January 1725, under age, and with-
out iffue.

After his death a competition arofe relative to the property of
his eftates, between the prefent parties ; the Marquis of Clydef-
dale, the only fon and heir of the faid Lady Ann Cochran, the
filter of William the laft earl, who was married to James Luke
of Hamilton and Brandon in February 1723, claiming under the
bond of tailzie, executed by Earl John on the 31ft December
1716, and procuratory executed by Earl William, contending

. that the revocation and fubfequent deed were void; and the pre-

fent Earl of Dundonald, the great grandfon of the firft- Earl of
Dundonald, being defcended from-:the fecond fon of Wilham
Lotrd Cochran, who died in the lifetime of the firft earl, claim-
ing upon the revocation and deed executed by the lalt earl in
1725, but particularly upon his charater of heir male to the
faid William Lord Cochran, the fon of the firlt earl, who had
died infeft in part of the lands, and whofe fucceflion had not
been taken up by any perfon by fervice as heir to him; and
claiming right to all the other lands by virtue of the fettlements
of 1680, 1084, and 1706, .-
- - Brieves
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Brieves were take out for ferving the marquis heir to the two
Iaft earls, but oppofition being made by the prefent earl, both
parties brought their altions of declarator before the Court of
Seflion, for afcertaining their feveral claims to the eftate. Thefe
caufes being conjoined, and bemg fully argued before the Court
of Seflion, their lordfhips, on the 16th of December 1725, ¢ Found
¢¢ that by the bond of tailzie 1716 years the daughters of the
¢¢ grantor are called to the {ucceflion in their order, before an
¢ heir male not defcended of the grantor’s body; and found that
¢¢ William Earl of Dundonald could not on death-bed, nor in his
‘¢ minority, though with confent of his curators, gratuitoufly
¢ make any alteration of the deftination of fucceflion contained
¢¢ in the faid bond ; and repelled the allegation that the alteration
¢¢ was onerous becaufe of the mutual tailzie, and therefore fuf-
¢¢ tained the bond 1716, though not regiltered in the regifter of tail-
‘¢ ziesasa title to the Marquis of Clydef{dale to ferve heir of provi-
¢ fion; and found that neither the claufe of return in the contraét
“¢ 1653 and 1646, or difcharge 1657, nor the fubftitutionsin the
‘¢ procuratory of refignation 1680, or contralt of marriage 1684,
¢ did difable the laft John Earl of Dundonald gratuitoufly to alter
‘¢ the {ucceflion by a deed in favour of his daughters, in preju-
« dice of the heirs male of the former inveftiture :

¢ Bat further found, that the procuratory of refignation 1680
¢ years, and charter and fafine following thereupon in favour of
¢ William Lord Cochran, joined with the fubfequent infeftment
¢ and pofleflion of his heirs, did not effetually eftablith in the
‘¢ perfon of the laft John Earl of Dundonald the property of the
¢¢ lands and eftate, wherein William Lord Cochran, fon to the
« firft Earl of Dundonald, died laft veft and feifed by either
¢« public or bafe infeftments; and repelled the allegation of pre-
«¢ {cription, pleaded for the Marquis of Clydefdale; and alfo the
¢« allegation of not regiftration of William Lord Cochran’s infeft-
¢ ments 1653, In the regifter of fafines of the fhire of Renfrew,
¢«¢ and that the infeftments 1653 and 1656 were not clothed with
« pofleflion; and therefore found, that the lauds and eftate
¢¢ wherein William Lord Cochran died laft veft and feifed are
¢ yet in hereditate jacente of the {aid William Lord Cochran, and
¢¢ that the prefent Earl of Dundonald may ferve heir to him
¢¢ therein: and found that the Earl of Dundonald, by fo ferving
¢¢ heir to the faid William Lord Cochran, pafling by Earl John,
¢ maker of the gratuitous bond of tailzie 1716, is not by the act
«¢ of parliament 1695 obliged to fulfil the faid bond of tailzie,
¢ and reduced, decerned, and declared accordingly.”

Petitions were given in by both parties againft this interlocutor,
but the Court, on the 26th of January 1926, ‘¢ adhered to their
¢¢ former interlocutor of the 16th of December laft ; and found
¢¢ that the lands and eftate, wherein William Lord Cochran died
¢¢ veft and feifed, to which no title was made up by his fuccef-
¢¢ fors by fervice or precept of clare conftat as heirs to him, or by
¢¢ difpolition from him, are yet in hereditate jacente of the faid
¢ William Lord Cochran and that the prefent Karl ef Dundo-

¢ nald

This firft
part of the
interlecutor

Y appealed

from by the
Earlof Dun-
donald.

This fecond

part appealed
from by the
marquis.

Appealed
from byboth
partit’.l.
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‘¢ nald may ferve heir to him in {uch of the faid lands and eftate
¢¢ as are fettled upon heirs male, and found that the Earl of Dun-
¢ donald, by fo ferving heir to the faid William Lord Cochran, and
¢¢ pafling by Earl John, maker of the gratuitous bend of tailzie

¢ 1716, 1s not by the a&t of parliament 1693 obliged to fulfil the

¢¢ faid bond of tailzie, and remitted to the Lord «vullen, Ordi-
¢ nary, to apply this and the former interlocutor, as to the par-
¢¢ ticular lands, wherein the faid Lord Cochran died veft and
¢ {eifed,’and whereto a title was not eftablithed in the perfon of
¢¢ any of his fuccefiors.” >

And on a petition for the Earl of Dundonald, their lordfhips,
on the 28th of January 51726, ¢ repelled the allegation pleaded
¢ for the Marquis of Clydefdale upon the bond of tailzie 1688,
¢ as being liable to the fame objeltions as the bond of tailzie
¢ 1716, and altered by the contradt of murriage 1506 years;
¢ but fuperfeded to determine what heir fhould be liable to the
¢¢ debts, until the fervices be expeded, leaving che crediters to
¢¢ purfue the reprefentatives of their debtors as accords (a).”

‘The original appeal was brought by the Marquis of Clydefdale
from ¢ part of two interlocutors of the Lords of Sefion of the
¢ 16th of December 1725, and 26th of January thercafter ; and
“¢ from the whole interlocutor of the 28th of the {ame month.”

And the crofs appeal by che Earl of Dundonald from ¢¢ other
¢¢ parts of the faid two interlocutors of the 16th of December and

¢ 26th of January.” .

On the Original Appeal —-Heads of the Argument of th: Appellunt
1he Marquis. |

By the f{ettlements made upon William Lord Cochran, by his
father the firft Earl of Dundonald, it was optional to him to take
infeftments in thefe premifes, as holding them either immedi-
ately of the crown, or of the grantor. William the fon chdfe the
lalt, but he was at liberty any time afterwards to take new infefeo
ments, holding the lands immediately from the crown, and fuch
new infeftments would have reudered the former bate infeftments
void and ufclefs, and eftablilbed a compl:te right in his perfon,
and thofe bafe infeftments could never have been taken up by any
of his after heirs. But William the fon not having taken fuch
infeftments from the crown in his life, John his fon and hewr could
not do fo upon the former procuratories, for thofe were void by
the death of the grantee. He had no way to {upply this, but
either by compelling William the father by an ation at liw to
grant a new procuratory, or by William the father cxecuting one
voluntarily. William the father chofe this laft method, and in
1680 made a fetilement of the fame premifes 1o Jobn the grand-
child, who had the only right by the firft {cttlement, himited to the
fame heirs, containing a procuratory of rehgnarion; which laft
procuratory was madé ufe of, and a charter granted by the crown
theieon, and John the yrandfon was thercupon infeit; and upon

() #ide this relerved point, ia Kalms, January 1727, No. 75,
this
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this title the eftate has been ever fince poflefled, and the feveral
defcendants ferved heirs thereupon. It cannot be denied, but
that if John the grandfon had commenced an allion againft
William the grandfather, and obliged him to grant a procuratory,
it would have been good, and the charter from the crown well
founded ; and it feems to be a ftrange diftin&ion to fay fuch pro-
curatory would have been good if he had been forced to do it by
fuit, but not good where he fubmitted to do it without fuit.

The infeftments of 1653 and 1656, in favour of William the
fon, never having been completed and made public by pofleflion,
and the infeftment 16573 not recorded in the regifter of fafines for
the (hire of Renfrew, where a confiderable part of the lands lie,
the public infeftment of 1680 in favour of John Lord Cochran is
prcfcrablc, as being a complete deed attended with poffeflion.

‘The conveyance of 1680 proceeds upon a recital of full powers
referved to William the father to difpofe of the eftate at pleafure;
and as the powers might have bccn contained in diftint deeds,
though they are now not to be found, the law at this diftance of
time prefumes there were fuch deeds, and fuch deeds muft have
been fubﬁﬁmg at the time of the marriage fettlement 1684, for

they are then recited ; and it cannot furely be imagined but that-

the counfel for the lady would fee the Deeds there recited ; and
after fo long a term as forty years, the law difpenfes with not
producing them ; the rather, that thefe powers have been ex-
prelsly acknowledged by John the grandfon, the only perfon who
could be by them prejudiced, and his acknowledgment is fuflicient
proof agau.ﬂ. all fucceeding heirs.

This efltate having now been poflfefled by virtue of the infeft-
ments 1680, and fubfequent infeftments following thereupon,
there is a pofitive prefcription eftablithed, which empowered the
laft Earl John, upon the footing of thofe titles, to difpofe of the
eftate at plealure; and likewife a negative prefcription againlt the
pretended {eparate fettlement, as is clear by the a&t of parliament,
1617, c. 12. anent prefcription of heritable rights.

By the a& of parliament 1695, c. 24. any apparent heir pafling by
another heir, who had been three years in pofleflion, is obliged to
fulfil the deeds of the intermediate heir, whom he paffes by, and
therefore the refpondent cannot make up titles to any lands which
belonged to 'lelnam the fon, without pafling by John Earl of
Dundonald, grantor of the deed 1716, who was more than three
years in pofleflion, and therefore he muft fulfil that deed in favour
of the appellant.

Argument of the Refpondent, the Earl of Dundonald.

Though an heir has it in his choice, whether he will ferve to
his anceftor'or not, and during his life no remoter heir can quar-
rel his poflcflion ; yet if he does not ferve heir, and thereby make
up a lawful title to the eftate that wae in his anceftor, the next
fucceeding heir, after his deceafe, may, by the law of Scotland,
ferve heir to that anceftor, and will be thereby entitled to the
cftate, as if the preceding heir had never exifted. And before the

act
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aCt 1695, no debt nor deed, for whatever valuable confideration,
of fuch perfon who did not ferve heir, could have been effectual
againft the next fucceflor, {erving heir to the anceftor infeft; and
it 1s plain John Lord Cochran the grandfon was fenfibie that un-
lefs he ferved heir to his father, he had not a lawful title to his
eftate ; for by his marriage fettlement 15684 (to which his grand-
father was a party.) he covenanted to obtain himfelf infeft as heir
of his father, in the lands wherein his father died invefted, with=-
out any referved power to his grandfather.

Though, as the law then ftood, the procuratories 1653 and 1656
in favour of William Lord  Cochran, could not have been ufed
after his death, but muft have been renewed to his heir ; yet the
perfon to whom they were to be renewed, muft firft have been
2ltually ferved heir, before he could have been entitled either to
fue for, or even receive, a performance of Earl William’s obliga-
tion to renew the faid procuratories ; but in this cafe the procurae
tory 1680, was fo far from being a renewa!l of thofe of 1653 and
1656, that it does not only not mention them, but is in diret
oppofition to them ; for by the procuratory 1680, the earl re-
ferved a power in himfelf *¢ to fell the eftate, or charge it with
¢ debts;” whereas' by the former procuratories the fee fimple
was abfolutely vefted in his fon, without any power at all referved
to himfelf. But if the procuratories, 1653, and 1656, had been
renewed to John Lord Cochran, as heir of his father, yet his fa-
ther’s bafe infeftments would not have been thereby extinguithed
or confolidated, unlefs he had alfo been ferved heir {pecially to
thofe bafe mfcftments of his father, and been infeft himfelf
thereon, or had taken the other method of being infeft by precept
of clare conflat.

William Lord Cochran had pofleflion two ways, firfl by the

poficilion of his father, whofe life-rent was referved, and in the

eye of the law the life-renter’s poflcflion is the pofleflion of the
fiar : {econdly, William Lord Cochran was in actual pofleflion,
of part of the eftate which was allotted to him for his mainte-
nance, and which was all he could be in the aGual poficffion of
during his father’s life ; and in the next place, bafe infefrments,
though neither recorded nor followed with poffeilion, are good
againft the grantor, and preferable to any fubfequent infeftment
made, without a valuable confideration, and in this cafe, the in-
feftment 1680 was voluntary, and from the grantor of the prior
bafe infeftments to his heir apparent, who thereby became liable
to make good the deeds of the grantor, and coniequently thofe
very deeds of 1653, and 1656.

It may be resfonably prefumed, that the earl had forgot that
he had by the deed 1657 difcharged all the powers he had re-
ferved by the deed 16535 but both the earl and his grandfon foon
afterwards, in effe@, acknowledge that recital to have been a
miftake, when by the deed 1684 the grandfon becomes bound to
make up his titles to the lands wherein his father had been infeft;
and in the claufe of warrandice in that deed, the earl excepts the

nights formerly granted by ham to his fon; both which had been
6. needicels,
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needlefs, had the earl had the referved powers pretended; but
the powers recited to have been referved to the earl, can only be
conftrued to be the power of f{clling or mortgaging the lands of
Kirkmichael and D:almuir, which the earl had referved to himf{elf,
in the infeftments of thofe lands to his fon.

Prefcription caun only run, for a title, under which there has
been an uninterrupted pofleflion of 40 years; or againft a title,
under which there hath been no claim for 4o years; but in this
cafe, the perfons who have been in poffefhon for 40 years paft,
have had both rights, that is to fay, the right of pofle(lion as heir
male of William Lord Cochran, (an heir being legally entitled to
poileflion, though he be not {erved heir,) and the right now claime
¢d by the marquis under the infeftment 1680 ; and therefore, as
the poflellion has been all along held by the fame perfons under
both ticles, no prefeription can run for one title, againft another
title in the same perfon, at the fame time. Belides, one of thefe
ticles is but lately defcended to the prefent earl, who could not
claim it during the life of any of the former earls, and it 1s a
maxim in law, contra non valentemn agere non currit prefcriptio ; and,
if he had been wvalens agere, he was a minor.

The marquis contended, that by the at 1695, c. 24. a per-
fon who pafies by his immediate anceftor, and ferves heir to a
remoter, 1s liable for the debts and deeds of the anceftor pafled by,
and therefore if the prefent earl ferved heir to William Lord
Cochkran, and pafled by Katl John the firft and fecond, he was
obliged to perform their deeds; and, confequently, to perform
the bonds of tailzie 1683, and 1716, which they made. DBut the
ticle of this {tatute is ¢ An alt for obviating the frauds of appa-
¢ rent heirs:” and the preamble is, ¢ confidering the frequent
¢¢ frauds and difapppintments that creditors {uffer, through the
¢¢ contrivance of apparent heirs in their prejudice 3 and for remedy
¢ thereof, ordains,”” &c. Now though the words of the a} are,
debts and deeds in general, yet from the title, preamble, and
whole tenor of the a&t, the(e muft be conflrued to be, debts and
deeds for a valuable confideration, but not deeds merely gra-
tuitous.

On the Crofs Appeal.— Heads of the Argumnent of the Ear! of
Dundonald.

Suppofing Earl John the fecond had a power of altering the
{fucceflion of the citate, yet he had not done it by the bond 1716,
which recites, ¢ that he had determined, failing heirs male of
¢ his own body, or heirs male of any of the defcendants of his
‘¢ body, to fcttle the fuccellion of the eftate 1n one perfon, that
$¢ the fame might not be divided amongf{t heirs portioners, and
¢ therefore h= obliged himfelf, and his heirs of line, and heirs
¢ male, failing heirs male as faid is, to make furrender of all his
¢ lands contained in his infeftments thereof, for new infeftments
¢¢ to be granted to his ¢ldeft daughter, and the heirs male of her
¢ body,” &c. And then he ¢ appoints his three daughters,
¢ fucceflively, to be heirs of tailzie and provifion, to him and to

¢ the
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¢¢ the heirs male of his body, or heirs male of the defcendants of
¢¢ his body, in the faid lands, with power to them to take cut
‘¢ brieves and obtain themfelves ferved heirs and infeft therein.”
Now it is plain, by the words of this bond, that the daughters of
Earl John are not called to the fucceflion, till failure of heirs male
of the defcendants of his body, which has not vet happened ; for
the prefent earl is the beir male of Earl William, who was de-
fcendant of the body of the faid Earl John; and it 1s plain, that
the 1ntention of the bond is only to prevent the divinon of the
eftate among co-heirefles, which would never happen till failure
of all the hcirs male, to whom it was Jimited by the former fet-
tlements. And this is confirmed by the claufe, which empowers
the daughters to obtain them{clves infeft by brieves and fervice,
which method, by the law of Scotland, they could not purfue
uantil failure of all the heirs male, who were preferred to them in
the former infeftments. But the reafon of Earl John’s making
this bond, was to [upply a defet in his marriage-{ettlement 1506,
which had not provided that, in cafe of the defcent of the eftate
to heirs female, the eldeft fhould {ucceed without divifion, as Had
becn done in all the former fettlements.

~ Argument of the Reﬂ:ondez;t the Marquis.

John Earl of Dundonald, the marquis’s grandfather, had an
undoubted right to limit the {ucceflion of the eftate to his own
right heirs; for though by feveral of the former fcttlements the
limitations were to heirs male, yet thefe containing no prohibi-
tory or irritant claufes, the faid earl, or any other of his prede-
ceflors, had power to. alter thofe fettlements; and as this was
done by John firft Earl of Dundonald in anno 1688, fo it was ef-
feCtually done by the marquis’s grandfather, by the faid deed in
1716, whereby the eftate, upon failure of iffue male of Earl John’s
body, was limited to his eldeft daughter and the heirs male of her
body, and the marquis being the heir male of her body is well en-
titled to the {aid eftate,and the fame ought to be decreed to him.

A fcttlement made by any perfon upon his heir apparent, with
feveral remainders over to other perflons, and upon failure of them
to return to him and his right heirs, is no more than a fimple
deftination or nomination of feveral heirs, and upon failure of
them to the grantor’s right heirs, and confequently is no bar to
any alienation or alteration by any of the remainder-men. What-
ever effe€t a claufe of return might have to the perfons in whofe |
favour the laft limitation is made, or fuch claufe of return con-
ceived, it can operate nothing in favour of any of the intermediate
heirs who are prior to the laft limitation, the perfons to whom
the {fame is to return can only have the benefit of it, that is the
marquis, who is the right heir of the faid William Earl of Dun+
donald ; ard whatever benefit the claufe of return can occafion
will be in favour of him and him only. And fince he does not
complain of any prejudice, none of the intermediate heirs can
take any benefit of that claufe of return, efpecially fince their

claim is to defeat the very perfon in whofe favour the claufe was
inferted.
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inferted. Thofe deeds, 1653, 1656, and 1657, in which the
claufes of return are inferted, are not the fubfifting titles of the
eftate, they were varied and altered by the after-deed 1580,
whereby the eftate was fetiled by the firft Earl William upon
John Lord Cochran his grandchild, and the feveral perfons there-
in named, without any claufe of return.

It is the general rule, by the law of Scotland, that no fettlement
of this kind, where no prohibitory claufe is added, will prevent
any altcr.mon in the order of fuccellion, efpecially when the alter-
ation is in favour of the right heir defcending of that very mar-
riage; nor is there any particular thingan this cafe that can fet afide

the general rule, and fuch fettlement is only confidered as done for

valuable confideration, in {o far as concerns the heirs of the mar-
riage ; but is entirely voluntary as to all other heirs; and Wil-
liam the father, by the deed 1634 releafes all power he had over
the eftate ; and John the grandchild referves to himfelf an abfo-
Jute power of alienation, and charging the premifes with debts:
fo Earl John, the appellant’s grandfather, by his marriage-articles,
referved a power of alreration, and has accordingly cxecuted that
by the deed 17146,

Earl John intending to limit the eftate to his own daughters, in
pricricy to his collateral heirs male executed the deed in 1716,
whereby he obliges himf-if, his heirs male, of taillie, provifion,
&c. upon failure of heirs m.:le of his own body, and the heirs
male of the defcendants of his own body, to furrender the eftates
i favour of the marquis’s mother, and her {iflers refpellively in
tail male, that is, in cafe there fhould be no iflue male of Earl
John’s own body, nov h-irs male of the body of any iffue male of
his body, in each cafe his daughters were to fucceed in priority
to his coilateral heirs mule, efpecially fince he obliges his heirs
male to make this {urrender, which could not pollibly have any
etfc & in cafe he had it in view, as the prefent Larl of Dundo-
nald pretends, that his heirs male, though not defcended of his
own body, were to fucceed before hig daughters; then the decd
was of no ufe, nor could any heir male be compelled to have com-
pleted the title. DBy the deed 1716, in cafe of failure of iffue
male of the marquis’s mother and her fifters, the next immediate
remainder i1s to Earl Joho’s heirs male, which fhews plainly
that he iutended his daughters fhould toke firft, and that his
heirs male were only to fucceed .upon failure of iffue male of
his daughters; and ver, by the earl’s conltruction, the heirs
male are to fucceed before the daughters, and their right only to
commence upon faiJure of the remoteft heirs male of Earl Jobn.
When the cftates are limited to the collateral heirs male, Earl
John charged his eftate wich the payment of 16,000/, as the for-
tunes of his three daughters, and likewife charged it with 7000/
more, i cafe the citate fhould defcend to any heirs male but
thofe of bis own body; but having varied the former limications,
and thereby {ctiled his eftate upon failure of iffue male of his own
body up,u bhis daughters, he diminifhed their fortunes, and
charged the eftate only with 8occ/. The marquis not only claims

by
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by virtue of the deed in 1716, but by the fettlement 1688, where-
by the eftate is limited to the heirs female of Earl John the grand-
fon upen failure of heirs male of his body; and the laft Earl
William dying without iflue, the heirs male of Earl John failed,
and the eftate, by virtue of that limitation, defcended to the
marquis ; as the eldeft fon of the eldeft heir female of Earl John
the grandfather.

There is no law requires any deed of entail, either to be com-
pleted by infeftment, or recorded during the grantor’s life; and
this deed not being in favour of the Earl of Dundonald, he muft,
as the collateral heir male, be bound by the feveral covenants
therein.

There was no valuable confideration granted by the Earl of
Dundonald for the revocation c¢xecuted by Earl William on death-
bed; the prefent earl did entail his eftate, failing heirs male of
his own body, to the faid earl and the heirs male of his body, a
few days before he died, when it was obvious he could neither
live to enjoy the eftate, nor have heirs procreate of his body ; and
the deed 1716 being completed by the death of Earl William the
infant, without any need of further delivery, the fame became
irrevocable ; and the procuratory of refignation, granted by the
laft earl in 1722, being granted purfuant to the deed 1716, and
completed by delivery, could not be revoked by him. All thefe
deeds were not only granted while the faid earl was on death-
bed, but likewife while he was a minor ; and no minor, even with
confent of his guardians, can alter the former fettlements of his
eftate, and more efpecially in this cafe, when the laft earl, at the
time of granting thofe deeds, was abfolutely incapable by preflure
of ficknefs, and the effeés of a raging fever; and thefe deeds
were only authorized by three guardians, two of whom had a
very dire&t and manifeft intereft: for upon the failure of the
refpondent without male iflue, the eftate would.defcend to thefe
two guardians, the father and fon, in whofe houfe the earl was
then kept, and by whom thofe deeds were in a very extraordinary
manner procured from him.

After hearing counfel, I¢'is ordered and adjudged, that as well
the original appeal of the Marquis of Clydefdale, as the crofs appeal
of the Earl of Dundonald be difmiffed ; and that the feveral interlo-
cutors in the [aid appealsicomplained-of be affirmed.

For the Marquis of Clydefdale, P. Yorke. Dun. Forbes.
Ro. Dundas.

For the Earl of Dundonald, C. Talbot.  §. Ferguffon.



