582

CASES ON APPEAL FROM SCOTLAND.

N\

Cafe13t. Sir Alexander Cuming, Baronet, eldeft Son

and Executor of Sir Alexander Cuming,

Baronet, deceafed - - Appellant ;
Robert Pantoun, late of Rotterdam, but
.now of London, Merchant - Refpondent.

28th April 1726.

Lis Alibi pendens.— A defence of Jis alibi pendens is repelled, where the purfuer
produced an crder of the Court ¢f Chancery, difmifling a fuit which he had
inflituted vpon fame grounds with his ation in the Court of Seflion, and a
declaration under his hand difclaiming all further proceedings in that fuit,

Ptocefs.—In a procefs relative to the advance of a fum of money, the purfuer
fet forth the tenor of an obligation granted by himfelf to the detender’s
father for a defofitum made by the latter, and cerrain letters as in the defend-
ers hands : in terms of the act of federunt, the defender is held as confefled
on the tenor libelled, as he neither confefled nor denied the fame\ and decree
given agairft kim tlxerean.

. Ufury.—1n a loan of money to be repaid by drawing and re.drawing on a foreign
merchant, the borrower agreed to pay the exchange and re-exchange: though
this by the courfe of exchange amouuted to more than legal intereft, it was
not uflury. ,

Annual-rent,—A loan agreed to be repaid by a certain day, bore intereft after
that day, though nointerett was ftipulated for: exchange and re-exchange,
which the borrower agreed to pay, alfo bore intereft from the day ot payment:
10 a decree for payment of a certain fum, part of this is diftinguifhed as princi-
pal tearing intereft, and part as intereft only.

Depofi:um —'The depofitary of a South Sea fubfcription, was warranted in paying
money, and accepting ftock, as the principal muft have done in tesms of an
alt of parliament,

Cofts.—An affirmance with 5o/, cofts.’ Proceedings relative to thefe cofts,
and moie of recovering the fame pointed out by the houfe.

THE refpondent in the year 1423, brought an action before the

Court of Seflion agam& the appellant’s late father, therein
fetting forth; that the refpondent having from time to time
fupplied Sir Alexander Cuming with money, while he was con-
fervator at Campvere, in June 1520, -there was due to the
refpondent 1075/, fterling on a balance of accounts ; that the
refpondent being then in London, was, on the 1gth of June
1720, applied to for a loan of Zzoool. more; but not having
money {uflicient in his own hands, he prevailed with a Mr. Henry
Cairns, Merchant, in London, to advance Sir Alexander 3000/
of which he applied 20c0/. to his own ufe, and paid 1000/ to the
refpondent towards the difcharge of the faid balance of 1075/ ;
and Sir Alexander having alfo granted to the refpondent three
notes of 25/, each for the remaining 75/, the refpondent re-
leafed him of the balance of the old account:

That it was then agreed that Cairns fhould, toreimburfe himf{elf,
draw Lills upon the refpondent, for the 3000/ payable in Amfter-
dam, at two months ufance, and the refpondent wasto redraw upon
Cairns alfo at two month’s ufance; and the refpondents bills
thereby falling due on the gth of Ollober, Sir Alexander was to
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pay the money to Cairns on or before the 4th of Otober; and
Sir Alexander depofited in the refpondent’s hands in further fe-
curity 1000/. South Sea firft fubfcription, {a) whereon goo/. had
been paid to the company for the firft and fecond payments :
and that the refpondeunt thereupon granted to Sir Alexander a
note or obligation, under his hand, to which the appellant was a
fubfcribing witnefs, inthe following terms: ¢ 1 Robert Pantoun,
¢¢ Merchant in Rotterdam, acknowledge me to have received
¢¢ from Sir Alexander Cuming, Baronet, a receipt for the firft and
¢ fecond payment of 1000/. {terling, firft fubfcription in the South
¢¢ Sea Company, marked No. 1302, which I oblige meto return
¢ to the faid Sir Alexander, upon his payment to me of the fum
¢¢ of 3000/.advanced by me to him as the value of bills, drawn by
¢¢ Mr. Henry Cairns upon me, payable at Amfterdam, viz. 2000/
¢¢ by bills drawn the 17th of June intant, and for 1000/ drawn
‘¢ this day, as alfo upon payment of the equal half of the lofs of
¢ exchange, &c. in drawing and re.drawing, it being agreed that
¢¢ the profit and lofs of the draught and re-draught fhall be equal
¢ between Sir Alexander and myfelf ; and it is further agreed, that
¢ the faid Sir Alexander Cuming {hall repay the faid fum of 3000/.
€ betwixt this and the 4th of O&ober next to the abovefaid Mr.
¢ Henry Cairns: as witnefs my hand in London, 21ft June 1720,
¢¢ Robert Pantoun.” Witnefs Alexander Cuming :”

That the refpondent fame day, put the faid fubfcription into the
hands of Mr Cairns with a ncte in the following terms: ¢ Mr,
¢ Henry Cairns, the above is a copy of my obligation to Sir
¢¢ Alexander Cuming, which you are to receive back difcharged,
¢¢ when he repays to you the 3000/ with the re-exchange .and
¢¢ commiflion, &c. wherein I entreat you will be very exalt.
¢ The firlt fubfcription of 10co/. left in your hands is marked
¢ No. 1302, to be given to Sir Alexander Cuming upon his pay-
¢ ing the money as above :”’

That Sir Alexander Cuming having offered to employ fome part
of the money lent him, in the purchafe of South Sea third {fub-
fcription, and of Eaft India ftock, for the joiat behalf of himfelf
and the refpyndent, it was therefore agreed, thatif any lofs thould
happen by drawing and re-drawing it was to be equally borne
between them ; but no ftock having been purchafed, the refpon-
dent wrote to Sir Alexander, from Rotterdam, on the 1yth of
July 1720, in the following terms, ¢ I wrote you on the gth
¢¢ current upon my arrival here; fince, I have not any from you,
¢ whereat I admire, and my nephew arriving here, tells me that
¢ you have bought no Eaft India ftock for our joint account,
¢ howbeit I expefied otherwife; I fend you therefore by my
 nephew a new obligation from me obliging me to make good
¢ to you the whole profit that may happén upon the re-draught
¢ of the 3000/. on Mr. Cairns, and you to pay whatever lofs and
¢¢ the other charges that may come thereon ; feeing as you have
¢ given me no intereft with you, fol pretend none of the profit,

(4) This Arft fubfeription was taken by the South Sea Company at 300/, per cent.
Ppg ¢ and
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¢t and you know I ought to pay none of the lofs, and upon ex-
¢¢ changing 1 have ordered himto fend me the obligation he is to
‘¢ receive from you. Pray give my nephew %5/, for the three
¢ notes you gave me, feeing he at prefent wants ready money ;3
¢ yea, I promife myfelf, that you will be affiftant to him :” And
the refpondent received a letter from Sir Alexander, bearing date
the faid 1gth of July, in the following terms : - ¢ 1 was favoured
¢¢ with your’s the other day ; for my part for all I borrowed, I
¢¢ was not able to purchafe any Eaft India ftock, nor hardly to
¢ make up my fubfcription money, which I am even docked of,
¢¢ and cut off from fome that I had aflurance of from dire&ors ;
¢¢ all that I could procure for you was 20 fhares of the poppy oil

§¢ patent ;7

That the refpondent wrote again to Sir Alexander on the joth
of July, in fimilar terms with his former letter, and requefting
that the 20 fhares in the poppy eil patent fhould be delivered to
the refpondent’s nephew 3 and he received an anfwer from Sir
Alexander, dated the 1gth of Auguft in the following terms, ¢ I
¢ complied with every thing you defired in relation to your
¢ nephcw and have delivered him the 20 fhares of the oil patent of
¢ myown ftock, and I hope they will turn to good advantage ; it
¢¢ 1s very well we did not deal in India ftock, as it has happened,
¢ and indeed all ftocks feem to decline, but I believe it will not be
¢ long {o; as for your obligation which is done on ftamped paper
¢¢ according to form, there will be no need ‘of renewing it : I
¢ know you will take care that there be as little lofs in re-drawing

- ¢¢ as polilible, and to advife me which will be the beft way to fave

¢ myfelf, for I do not propofe that you fhould pay any part of it,
¢¢ {eeing you did not ufe any of the money for paying Sir John
¢¢ Lambert for our joint ufes as was at firft propofed : fuch a
¢¢ trifle of re-drawing will never break fquares betwixt you and
¢ me, nor will Idcfire you to pay any part of it :» - .

‘That the refpondent paid Mr. Cairns’s bills when they fall due,
but by reafon of the fall of exchange when the refpondent came to
re-draw wpon Mr. Cairns, there was loft by the exchange
2879/ 75, 5d.: on the 16th of Auguft, the date of Sir Alexander’s
laft letter, the ‘refpondent drew bills at Rotterdam, upon Mr.
Cairns, at two ufances, for 3200/. and for the remaining 84/ 7s. 5d.
he drew on the 17th of September following :

That the refpondent received a letter from Mr, Cairns, bearing
date the joth of Augult 1720, in the following terms, ¢ I coma
¢ municated to Sir Alexander your draughts of 3200/, upon me
¢¢ for hisaccount which he affured me pofitively that he will pay
¢ punttually to me againft the 4th of O&tober next, conform to
¢ his obligation. [I'leafe to take notice that I have now paid the
¢ South Sea-Company 300/ for the third payment of Sir Alex-
“ ander Cuming’s firft fub{cription left in my hands ; for as he
¢ told your nepnew and myfclf, he could not do it at prefent
‘¢ being {hort of money. I propofed to have drawn on you this
¢ day for the faid 300/ but that the exchange got up to your
¢ place ; however I will doit foon” And the refpondent on thle:

- Y I?t A
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17th of September wrote to Sir Alexander as follows: ¢¢ I had
‘¢ your's very acceptable of the 16th paft. 1 find’ by the fall of
¢ the ftocks, and particularly that of the Eaft India Company,
‘¢ that you ccnclude it beft, that we had no concern, half in com-
¢ pany therein, and that thereby none of your money was em-
‘¢ ployed on that account, and fo I am nowife liable to any thare of
¢ the damages upon the bills re-drawn upon Mr. Cairns. Here-
‘¢ with Ifend you an exat account of the 3000/ that Mr. Henry
¢¢ Cairns drew upon me, for your account and accommodation,
¢ amounting to 33,649 guilders, 4 ftivers, as alfo an account of
¢¢ the bills I have drawn on him for re-imburfement of the {fame,
¢¢ being 3287/ 7s. 5d. or 33,649 guilders, 4 ftivers, which I
¢t affure myfelf you will pun&ually pay ; for you will ind that I
¢ have not charged one penny for my pains in this matter, yea
¢ not fo much as for poft of letters I paid ; wherefore pray fail
‘¢ not, upon receipt hereof, to "pay the above 3287/ 7s. ¢d. time-
¢ oufly to Mr. Henry Cairns for difcharging my aforefaid bills,
¢¢ as alfo the 300/ that he paid to the South Sea Company for
¢¢ your account; for all this muft be certainly done, either by
“ {elling the 1000/ firft fubfcription that lies in his hands, or by
¢¢ impignorating th¢ fame in another’s hands, and fo pay the
¢ money early to him for pun&ually difcharging all the above
¢¢ bills. I am forry your lofs in the re-draught runs fo high, yet
¢¢ T can aflure you that all was done in the eafieft manner poflible;
¢¢ yea by this you will fee what unavoidable Jofs I had, when 1
¢¢ was neceflitated to draw and redraw for the money I lent you 3
¢¢ and to conclude this matter, pray let nothing hinder your punc-
¢ tually paying all the above, by which you know I have not one
¢¢ penny profit, and did it alone for your accommodation, and at
€¢ your entreaty:”

That Sir Alexander never anfwered this letter, and notwith=
ftanding repeated promifes to Mr. Cairns and to the refpondent’s
nephew, he did not pay the money to Cairns on the 4th of Ofto-
ber, to his utter ruinj for the bills were returned upon the re-
fpondent under proteft, who paid the fame with re-exchange in
Holland amounting to 3645/. 1s. which added to the 300/. for
the third payment on the faid 1coo/. South Sea fubfcription, and
- another 3o0/. for the fourth payment on the fame alfo difburfed
by the refpondent, made the aggregate {um due by Sir Alexander
amount to 4066/, 1s.:

That the refpondent, having come to England, in July 1721,
filed his bill in Chancery againft Sir Alexander, who ftood in con-
tempt to a fequeftration, and would not put in his anfwer, but
wegt and reflided in Scotland; whereby the refpondent was obliged
to commence the prefent a&ion againft him, to compel payment of
the faid 4064/, 1s5. and intereft fince the firft of November 1720,
and he founded upon his note granted to Sir Alexander on the
21{t of June 1720, and his letter to Sir Alexander of the 19th
of July thereafter, as in the hands of the defender.

‘Lo this libel Sir Alexander Cuming put in the following de-
fenges, ¢ 1ft, That there is a/is alibi pendens, by a fuit in Chancery

“-depending,
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¢¢ depending, at the purfuer’s inftance, againft the defender, upon
¢¢ the very fame grounds libelled. 2d, That the libel, in
¢ manner and form as it is {ct forth by the purfuer, is neither
¢¢ relevant; nor, 3d, is it true.” \

At a hearing before the Lord Ordinary, it was contended for
the refpondent, that in terms of the a& of federunt 16th Febru-
ary 1723, oSir Alexander fhould produce the obligation and letter
from the refpondent libelled on, or confefs or deny the tenor
thereof ; and if he refufed to do fo, that he fhould be held as
confeffed as to the tenor. His lordfthip, on the 25th day
of June 1924, proncunced this interlocutor : ¢ In regard that the
¢ libel recites the obligement and miflive letter wwritten by the
¢¢ purfuer to the defender, as of a fpecial tenor particularly li-
¢¢ belled, and that it bears thefe writs to be in the defender’s own
¢¢ hands, and that the defender in his defences returned with the
¢ procefs has neither particularly acknowledged nor denied the
¢¢ faid writs to be of the tenor libelled, nor his having them in
¢ his hands as the at of federunt direts; therefore held the
¢t defender confefled upon the tenor as libelled, and that the {aid
““ writs are ftill extant in his own hands; and ordained parties pro-
¢ curators to debate in the caufe, according as if the faid writs of
‘¢ the tenor libelled were produced.’

The next day, 26th, a minute was made in the caufe, ftating
that the defender’s counfel had confented and undertaken that if
the Lord Ordinary would allow them a few days to fend to their
client, they would either produce the faid writings or admit them
to be of the tenor libelled ; the Lord Ordinary, of fame date,
¢¢ allowed the defender’s procurators to produce the writs above-
‘‘ mentioned, -betwixt and the 2d day of July next with certifica-
¢ tion.” At next calling, however, the defender’s counfel
craved further time, ftating that they were yet without inftruc-
tions ; but the Lord Ordinary, on the 4th of July, ¢ ad-
¢ mitted the declaration and miflive by the purfuer to the
¢¢ defender to be of the tenor libelled 3 and found the libel ree
¢¢ levant and proven, and decerned in the terms thereof ac-
¢¢ cordingly.” o

Sir Alexander’s counfel gave in a reprefentation againft this
interlocutor, ftating, amongft other things, that the defence of
lis alibi pendens had been overlooked ; and the Lord Ordinary, on
the 14th of July, ¢ refufed the defire of the faid reprefentation,
¢ except a3 to the defence of /lis altbi pendens, as to which, or-
¢ dained the other party to fee and anfwer the {fame.”” In ane
{wer, the refpondent produced an order of the Court of Chan-
cery dimiffing his bill; and by a declaration under his hand, he
difclaimed all further proceeding in that fuit. The Lord Ordi-
nary thereupon, on the 16th of July, ¢ repelled the defence of
¢ Jis alibi pendens.”

The appellant’s father thereupon prefented a reclaiming petition
to the Court, {tating, amongft other things, that the minutes of de~
bate were unduly drawn up, which bore that the defender’s counfel
fad andertaken, in cale the Lord Ordinary would give them a few

days
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days to fend to their client, they would either produce the wri-
tings or admit them to be of the tenor libelled ; whereas in fa&k
they neither had made, nor had authority to make fuch under-
taking. After anfwers for the refpondent, the Court, on the
25th of July 1724, ¢ Found that Sir Alexander was obliged to
¢¢ produce the above declaration, or to have fet forth the tenor
¢ thereof in his anfwer, and adhered to the Lord Ordinary’s in-
¢ terlocutor, holding him as confefled upon the tenor thereof as
¢ libelled; and in regard he had fo delayed to produce the fame,

¢ found him liable to pay to the purluer, before he could be
€¢

¢ name of damages and expences.”

Sir Alexander next contended, that even according to the
refpondent’s own fhewing, he ought only to have been charged
with intereft on 3000/., and that the drawing and redrawing was
a fition to evade the law of ufury. After anfwers, and a debate
upon this point, the Court, on the 3d of December 1724, ¢ Found
¢¢ that the declaration and obligement libelled upon by Mr. Pan-
‘“ toun. the purfuer, and accepted of by Sir Alexander Cuming,
¢¢ the defender, did import a perfonal obligation on Sir Alexander
¢ to pay the {ums "therein contained; as alfo repelled the de-
¢¢ fences founded upon the ufury.”

Upon the refpondent’s application to the Lord Ordinary to
apply this interlocutor, Sir Alexander infifted upon this new de-
fence, that the refpondent, before obtaining any decree, ought
to reftore the depofitum in the fame flate and condition he got it.
The refpondent anfwered, that in purfuance of a fubfequent act
of parliament he had lodged the fubfcription receipt with the
South Sea Company, of which he produced certificate, and had
alfo paid 600/. to the company for the 3d and 4th payments; for
which he alfo craved a decree. The Court, on the gth of De-
cember 1724, * Repelled the new defence in refpe&t of the an-
¢¢ {wer, and ordained the purfuer to give in an account of his
¢¢ additional demands for advances made by him upon the faid
¢¢ {ubfcription, and the defender to give in written objetions
¢¢ thereto.”

' Oir Alexander again petitioned the Court, ftating, amengft
other things, that the refpondent was indebted to him for con-
fervator fees, received by the refpondent, and prayed that the
refpondent might upon oath confefs or deny the faéts therein
ftated. The refpondent in anfwer {et forth, that the alleged falks
were all prior in date to the tranfa&tions now in queftion, and
he produced a difcharge executed by Sir Alexander, witnefled by
the appellant, bearing date the 20th of June 1720, whereby Sir
Alexander difcharged the refpondent of ‘¢ all bonds, debts, ac-
¢¢ counts, and {fums of money, due by him,” preceding that date.
The Court, on the 31ft of December 1724, ¢ Found that what
¢¢ -was demanded in the above petition was unneceflary.,” And
by another interlocutor, on the ift of January 1725, they ¢ ad-
¢ hered to their former interlocutor in prefence, of the date the
¢ 3d da)* of Dzcember laft, and gl{o to the Lord Ordinary’s inter-

¢ Jocutoy

heard upon the principal, when produced, go/. fterling, in
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¢¢ Jocutor concerning redelivery of the forefaid fubfcription, and
¢¢ refufed the defire of the bills.”

‘The refpondent having given in an account of his additional
demand, and craved the Lord Ordinary to decern for the fame,
oir Alexander contended, that there could be no decree, 1ft, be-
caufe the refpondent had intrometred with Sir Alexander’s fees as
confervator: 2d, That there could be no intereft due upon the
jooc/., becaufe none was agreed for: and, 3d, Becaufe there
was no dedution for the dividends received upon the fubfcription.
The refpondent anfwered, that the 1ft was res judicata ; 2d, that

“intereft was due as much as the principal, the money being paid

through Sir Alexander’s fault; and, 3d, that he would reform -
the account and give credit for the dividends. The Lord Ordi-
nary, on the oth of January 1725, ¢ repelled the two firft allega-
¢ tions in refpect of the anfwers; and, as to the third, ordained
¢¢ the purfuer to reform the account, and to give credit to the
¢¢ defender for the refpeftive dividends recovered from, or allowed
¢ by the South-Sea company, on the forefaid {ubfcription, and the
¢¢ defender’s counfel to fee the faid account when reformed, and
¢ be ready to objct thereto.”

The refpondent thereupon reformed his account, and after
giving Sir Alexander credit for the dividends, and for the addi-
tional ftocks and annuities granted to the holders of South Sea
ftock by act of parliament, to Chriltmas 1724, (though fome
were not received), he ftated a balance due to him of 4712/
10s. 5d. for principal and intereft. Sir Alexander objelted, firft,
that the refpondent ought not to be allowed the fourth payment
of 300/. upon the fubfcription, becaufe that payment was not ne-
ceflary ;3 and, 2dly, that the refpondent had reckoned interelt not
only for the principal fums, but for the exchange and re-exchange,
and for the faid 30c/, which he ought not to have done. This
matter being debated before the Lord Ordinary, his lordfhip, on
the 1gth of January 1725, ¢ Repelled the objction made againft
¢¢ the article of the fourth payment, made by the purfuer to the
¢ South Sea Company, upon the [ubfcription depofited in his
¢ hands, and f{uftained the faid article, and adhered to his former
¢ 1interlocutor as to the annual rents; and found annual rents
¢ due for the exchange and re-exchange, as well as for the prin-
¢ cipal {fums, and alfo for the two moieties paid by the purfuer
“ to the South Sea Company upon the faid fubfcription; and
¢ having confidered the reformed account given in for the pur-
¢ {uer, approved of the fame, and found that after allowance
¢ thereiu given to the defender of all the dividends iflued by the
¢ company upon the faid fubfcription, and received by the pur-
‘¢ {fuer, and alfo of the laft Chriftmas dividend, though not re-
¢ ceived by him, there remained due to the purfuer, of principal
¢ and intereft, upon the 1ft of January current, the fum of
““ 4712/, 105, 5d. {terling money, whereof 4065/, 1s5. being the
¢¢ amount of the fums paid out by the purfuer is a principal fum
‘¢ bearing intereft; and, therefore, decerned for the faid fum of

' 4712/ 105, 5d. fterling, and for the annual rent of the faid
~ ¢ principal
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¢ principal fum of 4065. 1s. from and fince the 1t of January
“ current, and in time coming during the not-payment, and or-
““ dained the purfuer upon payment, to transfer, in favour of
¢¢ the defender, the ftock and annuities, which came in place of
¢ the fubfcription, with all the dividends, which fhould arife
¢ thereupon from Chriftmas laft.”

The appellant’s father reclaimed, again complaining of the
minutes, as to his counfel’s conceflion to produce the refpondent’s
note or letter, or to admit the tenor as libelled, and infifting upon
feveral other points before determined. After anfwers, and a
hearing upon this petition, the Court, on the gth of February
‘1725, ¢ Found that none of the interlocutors pronounced were
¢ founded upon the controverted conceflion by Sir Alexander’s
¢ counfel, and alleged to be wrongfully placed in the minutes,
¢ and therefore refufed the defire of the billy craving the minutes
‘¢ to be rectified, and likewife as to the other points thereof.”

The appeal was brought by the appellant, as eldeft fon and
executor of his late father, from ¢¢ {everal interlocutors of the
¢¢ Lords-of Seflion of the 25th and 26th of June, the 4th and
¢t 25th of July, and the 3d and gth of December 1724, the 1ft,
¢ gth, and 19th of January, and gth of February following.”

(The abftract of the argument ufed by the parties is contained
in the preceding ftatement of the proceedings in the caufe.)

After hearing counfel, It is ordered and adjudged, that the
petztzon and appeal be di fm{ﬁd and that the [everal interlocutors
therein complained of be affirmed : and it is further ovdered that the
appellant do pay or caufe to be paid to the refpondent the fum of 5ol
Jor his cofls in refpect qf the faid appeal.

For Appellant,  Fobn Willes. 1Vi. Wynne.
For Refpondent, Ro. Dundas. C. Talbot.

o

On the 16th of May 1726 a petition of the refpondent was
prefented to the Houfe of Lords, ftating that the appellant had been
ferved with a copy of the judgment, but refufed to pay the 5o/,
and therefore praying for ¢ fach relief as to their lordfhips thould
fcem meet.” And thereupon (5corge Pantoun was called in and
examined upon oath, touching the allegations of the f{aid petition,
and having acknowledged that he had no letter of attorney, or
other power from the petitioner for demanding the money ; and
being wathdrawn: ¢ It is ordered that the faid petition be rc-
¢ jelted.”

On the 23d of the fame month of May another petition was
prefented to the Houfe of Lords, ftating that he had empowered
George Pantoun of London, Gentleman, by letter cf attorney,
to demand and receive payment of the 5o/. coﬂs, but that Sir
Alexander refufed to pay the {ame; and praying that the Houfe
would grant the petitioner {uch relief as to their lordthips thould
{feem meet: and thereupon the faid George Pantoun being called
in, and examined upon oath touching the allegations of the faid
petition : ¢ It is ordered, that the faid Sir Alexander Cuming

¢ (hall
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¢¢ fhall pay or caufe to be paid to the refpondent the faid fum of
¢¢ 50/. cofts within ten days; and if he fhall fail therein, that
¢¢ then his recognizance to his majefty in the fum of 100/. for
¢¢ payment of fuch cofts as the Houfe fhould appoint, in cafe the
¢¢ feveral interlocutors from which he appealed fhould be af-
¢ firmed, fhall be eftreated into his majefty’s Court of Exche-
‘¢ quer, in order to have the fame f{peedily pur in procefs
¢¢ there.”

‘

Cafe132. Mr. Walter Stirling, Writer in Edmburgh Appel[ant'

Edgar,

 Jan.3725. William Gray, of Invereighty - - Refpondent.

Ex parte (a).
132h Feb. 1726-7.

Penal Irr:!ancy — Homologation.—A  colleftor of taxes, during Cromwell’s
ufurpation. enters into an agreement with a perfon who had a com-
miflion to fue, compound, tranfa&t, and agree on the part of the Crown : to
this commiflioner the colleétor granted bonds for certain fums, and the com-
miflioner obliged himfelf to deliver to the colIeCtor, by a day certain, arcleafe
from the Crown, otherwife the parties to remain as they were before the ponds
were granted : it is found that this i$ no peoal itritancy, and not to be purged

after elapfing of that day. )
A payment by the colle€tor, atter the elapfing of that day, was no homo-
i logation, or pafling from the refolutive clauie, ;
Prefeription.—Though 4o year< elapled after this alleged homologation, and
no declarator brought on thls refolutive claufe, it was fill compe:eat to
plead it.
Appcal —5l. cofts given againft t.hc appellant, who deferted his appeal.

NDER the Commonwealth, and during Cromwell’s ufurpa-
tion, William Gray of Hayftoun, the refpondent’s anceftor,
was employed as colletor of the taxations and other public im-
pofitions in the fhire of Forfar. After the Reftoration, in 1662,
an act of indemnity and oblivion was paffed in Scotland, but with
a great many exceptions ; one of which related to the accounts
of perfons who had intrometted with or received any part of the
public money from the year 1639 to the year 1660.

In 1670, the then Earl of Dumfermling obtained a grant or
commillion from the Crown, under the privy feal, empowering
him to call to an account, in proper procefles before all or any of
his majefty’s courts, all intrometters with public money during
the years abovementioned, and to recover all public monies in
their hands unaccounted for. The commiflion contained a power
to the earl of granting difcharges or acquittances upon payment,
and of tranfa&ting and compounding 3 and a claufe, obliging the
earl and his heirs to account to the Crown for his receipts,

(2) This ftatement is taken from the refpondent’s cafe only, the appellant not having
appeared at the hearing, and, 1 prefume, having prefented no cafe.

. The



