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fhall be obliged to indemnify the appellant, as to any demands, 
fo far as relates to the feveral fums to them relpeftively paid, 
which is rather a confirmation of the appellant’s title, than any 

, prejudice to it.
Jû t ,  After hearing counfel, It is ordered and adjudged, that the 
1726-7. petition and appeal be difmiffed ; and that the feveral interlocutory fen

fences therein complained of be affirmed. 1

For Appellant, P . Torke. J . Willis.
For Respondents, Dun. Forbes. C. Talbot. W ill. Hamilton.

Cafe 135. Elizabeth Duchefs o f Hamilton,

James Duke of Hamilton,

29th March 1727.

Appellani ; 

RefpondenL

V

Froceft,— A widow brings an a&ion againft her fon, as his father’s heir, to 
m akegood a j in cure, which (he alleged was deficient the Ion contends 
that the purfuer had not implemented her part of the marriage-article?, 
and calls upou her to produce ter duplicaie of them ; /taring that the other 
duplicate was produced oy him in a fuit between the parties in Chancery in 
England : /he declining to do'this, is orde ed betoie an/wer to produce her 
part of the marriage-articles.

HP HE appellant in the year 1722, brought her a£lton againfl 
her fon the fefpondent, fetting forth : That previous to her 

marriage with James late Duke of Hamilton, he by his bond of 
provifion, bearing date the 15th of July 1698, for and in conlw 
deration of the faid marriage, and of the appellant’s portion of 
lo,ooo/. fterling, of which he acknowledged the receipt, bound 
and obliged himfelf, his heirs and fucceflors, to provide and fecure 
the lands and baronies of Kinneil, Caridden and Abbotfcarfe, with 
the caftles, towers, fortalices, and pertinents, therein particularly 
mentioned and defcribtd, to the appellant in life-rent lor her 
jointure, during all the days of her lifetime, and to infeftand feife 
her in life-rent therein; and the duke warranted thefe lands, 
baronies, and others to be then worth, and to be worth and pay 
yearly at the appellant’s entry thereto, and during her lifetime the 
fum of 1500/. (lerling, by and attour the manor-place of Kinneil; 
and he bound himfelf to free arid relieve the appellant yearly " 

* during her lifetime of all feu duties, blench duties, teinds, mini- 
lters’ and fchoolmafters* ftipends, building and repairing of 
manfes, repairing of churches and church-yard dikes, and the 
king’s ordinary taxation:
, That the faid duke not being himfelf infeft in the faid lands, 
baronies, and others in 1702, joined with his mother Ann late 
Duchefs of Hamilton, in whom the feudal right was veiled, in 
executing a confirmation of the faid bond of provifion, contain­
ing a precept of feifin, upon which the appellant was accordingly 
Infeft;

That



. That the faid duke died in November 1712, leaving the refpon- 
dent his eldeft Ton and heir ; and Ann Duchefs of Hamilton died 
in October 1716, and upon her death, the appellant became en­
titled to the pofleflion of the faid jointure, lands,'baronies, and 
others:

That the appellant having entered upon the fame, found that 
they were nô  worth above 1000/. Iterling per annum, clear of all 
deductions; fo that the appellant fufFered the lofs of 500/. fterling 
per annum : and her adtion concluded, that the refpondent fhould 
make payment to her of the intake of 500/. per annum fince Hie 
had been entitled to her jointure, and in time coming, agreeably 
to the bond of provifion, and deed in confirmation thereof; and 
that the appellant ftiould alfo be quieted in the enjoyment of the 

. faid lands, baronies, and premifes.
The refpondent dated for defences in this adlion, that by the 

articles of marriage executed between1 the appellant and his fa­
ther, the appellant was bound to fettle her eftate in England in 
favour of a truftee for the behoof of the elded fon of the marriage ; 
but that the appellant had not fulfilled this obligation upon her 
part; and the bond of provifion libelled on having been of fame 
date, and granted in part performance of thefe marriage-articles, 
the feveral provilions in which, in favour of each party, were the 
mutual caufes of one another, he contended that no procefs could 
be fudained at the appellant’s indance on the bond of provifion, 
until (he fettled her Englifh edate in the manner agreed on by the 
marriage-article:. O f thefe marriage-articles he produced, what 
he dated to be, a copy, mentioning that his father’s part or dupli­
cate thereof was produced by him in a fuit in Chancery in Eng­
land between the appellant and him : and he contended that (he 
(hbuld produce her part or duplicate of thefc marriage-articles.

"' This caufe was reported by the Lord Ordinary, and having 
been argued before the Court, their lordfhips on the 8th of De­
cember 1724 “  Before anfwer ordained the appellant to produce 
“  her part of the principal marriage-articles.”

The appeal was brought from “  an interlocutor order of the 
“  Lords of SeflTton of the 8th day of December 1724.”

Heads of the Appellants Argument >
The appellant ought not to be obliged to produce before the 

Lords of Council and Seffion her part of the marriage-articles, but 
the refpondent having a part thereof in his own cuftody, and 
having admitted the fame in the proceedings, if he intended to 
have any benefit thereby in the*faid adfion, it was incumbent 
upon him to produce the fame ; and if the fa£t had been that the 
refpondent’s part of the marriage-articles was produced, and then 
lying b-.fore the Court of Chancery of England, in a fuit betwixt 
him ’and the appellant (as was alleged on the refpondent’s part), 
yet that would not have been a fufficient foundation whereon to 
ground’ the interlocutor ; for it would ,be as neceflary for the 
appellant to have her part of the faid marriage-articles in England

to
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to make her defence in the faid fuit, as for the refpondent to have 
his part.

If this rule be admitted, it will follow that if any perfon being 
in England is forced to fue in the courts of juftice in Scotland, 
and the defender thinks fit to allege fome articles or fettlements 
concerning the title to the purfuer’s eftate in England, though 
not ftridtly in iflue in the caufe, fuch purfuer mult be for ever 
itopped in his fuit, unlefs he fends down the title-deeds of 
his eftate in England to be produced before the Judges in,Scot­
land.

\

Heads of the Refpondent1 s Argument•

Judgment, 
29 March 
J7Z7.

I f  an a&ion is brought for the performance of an agreement, 
and the defender infills that the purfucr has a ‘ deed in his pof- 
feflion which will be a bar to the fuit, or ftay the proceedings 
therein, the purfuer ought to be decreed to produce that deed ; 
and it is the conftant and daily pradlice in the Court of Seflion fo 
to do. If the purfuer does not comply with fuch direction, he 
has himfelf only to blame that the fuit is at a ftand : and as the 
appellant does not pretend (he has not a part of thefe articles, fo, 
had (he produced them, the fuit might have been at an end before 
this time. The refpondent’s part of the faid articles was then in 
England, and could not be produced at that tim e; but he pro­
duced a copy, of the articles, and was willing it (hould be taken 
as a true copy; and if the appellant would have agreed to that, 
the necefiity of even her producing the articles might have been 
faved ; but that was not agreed to.

After hearing counfel, It is ordered and adjudged, that the petition 
and appeal be difntjfedy atid that the interlocutory order therein com- 
plained of be affirmed.

For Appellant, P . Torke, jf. Strange.
For Refpondent, Dun. Forbes• C. Talbot. Will. Hamilton.
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