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“  cution. B ut should no such intention manifestly appear, 1812.
“  there is not a single case which does not take it for grant- ------------
“ ed that the personal estate is by law the first fund for the boswall 
“ paym ent of debts.” In a later case, W atson v . Brick- morrjson. 
wood, 9 Y esey, jun., p. 453, the rule, as above laid down 
Lord Thurlow, was confirmed and adhered to.

After hearing counsel, it was P*
Ordered and adjudged that the interlocutors be, and the  

same are hereby affirmed, so far as “ in respect the set- 
“ tlem ent by wThich the lands of Knockie are disponed  
“ to Simon Frazer of Farraline, one o f the defenders,
“ could only import a right to these lands, subject to  
“ the heritable debt with which they wTere burdened,
“ and that the clause, taking the executors bound to  
“  pay the debts, cannot have the effect o f altering the  
“ right of re lief betw een him and the execu tors: Finds 
“ the executors entitled  to relief from Simon Frazer of 
“ Farraline, Esq., of the heritable bond libelled  on, con- 
“ form to the conclusions o f their action of relief, and 
“ decern accordingly.” And it is farther ordered, that 
with this affirmance, the said cause be rem itted back to 
th e Court of Session, w ithout prejudice to any applica­
tion by the appellant to the Court which he may be ad­
vised to make, touching the questions whether the pro­
cesses should have been conjoined, and w hether the  
appellant has been properly called in the action of these  
executors.

For the Appellant, S ir  Sam uel R o m illy , M . N olan , Geo.
Cranstoun .

For the R espondents, Wm. A d a m , John Clerk .

by Watson v. 
Brickwood,
9 Vesey, jun.

(Fac. Coll. vol. xiii. p. 544. Mor. App. Dam age and Inter.
No. I.)

T homas B oswall, late Merchant in Leith, 
now residing in Edinburgh,

J ames M orrison , Merchant in Leith,

A p p e lla n t; 

Respondent.

House of Lords, 20th July 1812.
*

Contract op Sale—D amages for N on-fulfilment.— Action was 
raised for delivery of four puncheons of spirits, or for damages for
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non-fulfilment of the contract of sale. The spirits were purchased 
in the knowledge, on the buyer’s part, that there was to be a rise 
in the price, and he bought at the old price. The seller was igno­
rant of this intended rise in the price, and of this information from 
London, which the buyer possessed. H e afterwards refused to 
deliver: Held him liable in £200  of damages, being the sum 
concluded for, estimated according to the highest price of whisky
that could be got at the time of pronouncing decree in the action.

✓

T his w as an action raised by the respondent against the  
appellant, for delivery o f four puncheons of spirits, or failing  
which, for dam ages for non-fulfilm ent by him o f a contract 
o f sale in regard to these spirits, entered into on 3d October 
1799, in the follow ing circum stances: It appeared that on 
30th  Septem ber 1799 an order had been made in the H ouse  
of Commons for leave to bring in a bill to prohibit for a 
tim e th e  distillation o f spirits in Scotland ; and the respon­
dent having heard o f this early on the morning of the 3d of  
October, and perceiving that the effect would be to raise 
very m aterially the price o f spirits, he resolved to purchase 
up as much spirits as he could at the old price, before infor­
mation o f the Goverm ent order becam e generally known. 
A ccordingly  he called  on the appellant, and concluded a 
bargain for four puncheons, to be delivered to him at the  
rate o f 5s. 4d. per gallon. After hearing o f the new s from  
London, which reached the same day, after the sale was 
effected, the appellant refused to deliver the spirits at the  
price agreed on, (the price having risen to 16s. per gallon), 
stating that he had been tricked and deceived in the matter, 
whereupon the present action was raised.

A fter a special interlocutor, stating the facts, the Lord  
Jan. 22,1803. Ordinary found the appellant liable in the sum of £ 2 0 0  da­

m ages for non-delivery o f the spirits, the loss being estim at­
ed as equal to the sum o f £ 2 0 0 , concluded for in the libel 
on 1st N ovem ber 1799, the date of citation to this action.

On reclaim ing petitions to the Court varying interlocu­
tors # w ere pronounced. A t last the Court pronounced this 

Jan. 25,1805. interlocutor : “ T he Lords having resum ed consideration o f
“ this petition, and advised the same, with the answers 
“ thereto, alter the interlocutor com plained of, and in terms 
“ o f the previous interlocutor o f the Lord Ordinary, modify *

1812.

BOSWALL
V.

MORRISON.

* The variation in the interlocutors of Court was upon the amount 
of damages, and the rule for estimating that amount.
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u the dam ages to £ 2 0 0  Sterling, and decern for paym ent 1812.
“ thereof to the pursuer, with interest from the 1st Nov. ------------
“ 1799: Find expenses duo from the date of the interlocutor B0SWALL 
“ of the Court of the 24th Feb. 1802.”* Thereafter, on re- MORRISON, 

claim ing petition, the Court adhered. And their Lordships, Mar. 4,1806. 
upon advising the account of expenses, w ith the auditor’s 
report, modified the account to £ 1 0 1 . 14s. 2d., and d e­
cerned. Mar.12,1806.

A gainst these interlocutors the present appeal was 
brought to the H ouse o f Lords.

P lea d ed  fo r  the A ppellan t.— The appellant maintains that 
the bargain into which he was betrayed, on the morning of 
the 3d  October 1799, was of the nature of a catching bar­
gain, and that it is not obligatory in law. T h e  fact, as uni­
formly averred by him, has already been stated. On the  
forenoon o f that day, several hours after the mail coach had 
passed through Leith, and after part of several of the English  
letters and newspapers had been delivered, Morrison came to 
the appellant’s wareroom, and, under pretence that his stock  
o f spirits was reduced, prevailed on the appellant to se ll him 
four puncheons of whisky at 5s. 4d. per gallon, assuring 
the seller at the same time that he had no information o f  
any probable rise in the price o f the article. A t the time 
this declaration was made, Morrison’s stock was not reduced, 
and he was aware that an event had taken place in the  
H ouse of Commons, of which the unavoidable consequence 
was, an im m ediate rise in the price of Scotch spirits. 2d.
But, if this contract, in these circumstances, stands as bind­
ing, the appellant ought not to be subjected to the pay­
m ent o f £ 2 0 0  of damages. H e is unable to discover on 
what grounds the Court has proceeded in giving that precise *
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* Opinions of the Judges:—

It was held by the Court: “ 1st, That the buyer’s demand was 
“ not to be limited to the price at the stipulated day of delivery. 
“ 2d. That although the non-delivery be imputable to no fault, the 
“ buyer must be indemnified for his actual loss. 3d. That the price 
“ at the day of citation was not to be taken as the criterion, since 
“ the call to fulfil his engagement would thus discharge the seller 
“ from the bad consequences of his subsequent refusal. And, 4th. 
c< That it was not practicable, without throwing the matter entirely 
u loose, to enter into the consideration of the probable time at which, 
“ had the delivery been duly made, the article would have been dis« 
“ posed of.”— Bell’s Com. vol. i. p. 450.
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1812.

BOS WALL 
V.

MORRISON.

sum. It cannot be because th a t sum is the amount conclud­
ed  for in the summons, for sum m onses of dam ages generally  
conclude for a random sum, considerably higher than is  
awarded. N o doubt spirits rose 3s. a gallon, but the Lord  
Ordinary has estim ated th e dam ages at £ 2 0 0 , a sum equal 
to  a rise o f 10s. per gallon on the price agreed to be paid, 
supposing the four puncheons to contain 400 gallons ; but 
th is is not a ju st reason or rule for assessing the dam ages. 
Other rules more equitable for adjusting these ought to  
obtain, such as the m arket price at delivery, or at raising the  
action, for, until these events, he was not culpable nor con­
tum acious.

P le a d e d  f o r  the R espondent.— The facts above stated  are 
not established by ev id en ce ; and even if  they were adm it­
ted , they w ould not be relevant, inasm uch as it was com pe­
tent, and perfectly leg itim ate for the respondent to avail 
him self of his superior inform ation, in order to make th e  
best bargain he could— a course which is w ell recognized in 
m ercantile dealings. 2. T h e  appellant contends that the  
am ount o f dam ages ought to have been estim ated accord­
ing to the selling  price, w hen delivery ought to have been  
m ade, or from the date o f raising the a c t io n ; but if  th e  
first rule obtained, then no seller  o f spirits could fulfil his 
bargain in a rising m ark et; and  the second rule cannot re­
gu late the amount o f dam ages, because the date o f an action  
is arbitrary. B ut it hum bly appears that the soundest rule  
for regulating an assessm ent o f dam ages, in a case o f th is  
sort, is to hold, according to the principle of the civil law , 
that the party com m itting the breach o f contract is liable, 
according to the profits the purchaser w ould have gained if  
the contract had been im plem ented  at any tim e during the  
contum acy o f the culpable party. A t a ll events, the decree  
of the Court o f Session m ust remain effectual, which awards 
less than th e h ighest profits that could have arisen to the  
respondent if  th e contract had been im plem ented.

After hearing counsel,

L ord Chancellor E ldon said,
“ My Lords,

“ In this appeal, there are two questions : 1st, Whether the ap­
pellant was liable to an action of damages at the instance of the re­
spondent or not ? as to which I never had the least doubt.

“ 2d. Whether these damages had been properly estimated or 
not ?

a It does not appear to me that, with regard to the second ques-
i
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tion, your Lordships should make any alteration in this judgment of 
the Court of Session.

“ I therefore move to affirm.”
(Nothing was said about costs).

I t  was ordered and adjudged that the interlocutors com ­
plained of be, and the same are hereby affirmed.

1812.

JOHNSTON 
V.

MIDDLETON,
&C.

For the Appellant, Wm. E rsk in e , F ra , H orner,
For the R espondent, R obert F orsyth , Hen, Brougham ,

(1st Action.)

S ir  W illiam  J ohnston  of H ilton, A p p e lla n t;
N a tha niel  M id d leto n  and R ichard J oh n­

son, formerly of Stratford Place, in the 
County o f M iddlesex, now of Pall Mall, 
London, Bankers, and Andrew  M ac- 
W h in n ie , their Attorney,

- Respondents,

j

(2d Action.)

S ir  W illiam  J ohnston o f H ilton, Bart.
Messrs. N oel , T em plar , and Co., Bankers  ̂

in London, with concurrence of M id d le- 
to n  and J ohnson , tw o of the partners of • 
that Co., and Andrew  M acW h in n ie , 
their Attorney, .

A p p e lla n t;

Respondents,

(3d Action.)

S ir  W illiam  J ohnston  of Hilton, Bart., A ppellan t;
M essrs. N o el , T em plar , and Co., Bankers 

in London, and the said A ndrew  M ac-> Respondents, 
W h in n ie , . . . )

H ouse o f Lords, 12th D ec. 1812.

A ccommodation B ills.—Circumstances in which the allegation that 
part of the debt in the bond was for accommodation bills, granted 
for the benefit of other parties, was disregarded.

Three actions were raised by the respondents against the  
appellant, the first on a hpnd for £ 1 6 ,0 0 0 , and the second  
for paym ent of a balance on their banker’s account of the  
sum of £ 1 9 7 7 . 3s. 7d., after giving credit for £16 ,000 , and




