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N APPEAL FROM THE COURT OF EXCHEQUER.
m
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M agrane— Appellant. , ■ - ,
E lizabeth A iichbold and others—Respondents.

Sub-lease with covenant of perpetual renewal under a pe­
nalty of 70/. made of a church lease held by an admini- 

. stratrix for the benefit of her children and herself. Whe­
ther such a lease can be supported, except by considering the 
option to pay the penalty as of the essence of the contract ?

I  i  • »

» •

%

M r s . ARCHBOLD was in 1789 possessed of a
church lease, of certain lands (about sixty-two acres), 
in the vicinity of Dublin. In that year she de- 
raised the lands to one Magrane, at the yearly rent 
of 1 7 1 /. 15$. 11 d. taking at the same time a fine of 
7p/. M^s. Archbold also covenanted that as long 
as she held the head lease in question, and as often 
as she .obtained a renewal from the Archbishop, 
she, her executors, administrators, and assigns, 
would renew the sub-lease to Magrane, his execu-

A  ,  • |  O  7  «

tors, administrators, and assigns, under a penalty 
of 701. Her hpsband had died the year before, and 
she was administratrix of their children.

•  •  •  r  t  . % * * % * * • *  •

.Mrs. Archbold soon after obtained a renewal of* 1 *
the head lease, and in 1 7 93 renewed the sub-lease to, 
Magrane, in terms of the covenant. In 1806, Ma-
. 0  m • 1. • 1 ' . * * *
grane assigned his interest to his son, the Apcllant.

.  •

Mrs. Archbold obtained a further renewal from the
« .  *  » •

Archbishop, but refused to renew the sub-lease
îpon the ground that she had an option to refuse^
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u p on  p a y in g  th e  70 /. p en a lty . T h e  A p p ella n t th en  
filed  h is b ill in  th e  E x ch eq u er  against h er, to  co m ­
p e l a r e n e w a l; in  h er  answ er sh e  in sisted  on  th e  
aforesaid o p tio n . A fter  th e  usual proceeding^, th e  
cause cam e to  a h earin g  in  th e  E x ch eq u er , w h en  
th e  b ill w as d ism issed  w ith o u t c o s ts ;  w h ereu p on  
M agran e appealed ,

* *
Sir A rthur Pigott and M r. Richards (for  th e  A p ­

p e lla n t) in sisted  upon th e  k n ow n  rule o f  eq u ity , th at  
th e  p en a lty  was to  be con sid ered  o n ly  as a further se­
cu r ity , and  th e  perform ance as o f  the essen ce  o f  th e  
con tract. E q u ity  w ou ld  order a perpetual renew al, 
h ow ever hard it m ig h t b e  on  th e  p arty , w here th e  
con tract for th a t purpose w as clear and d istin ct. 
M rs. A rch b o ld  m ig h t relieve h e r se lf  from  th e  hard*
sh ip  b y  n o t ren ew in g  w ith  th e  A rch b ish o p .

«

%

Sir S. Romilly and M i\ H art  (for th e  R esp on d .' 
e n ts ) . In  th is  particu lar case th e  op tion  to  renew  
or p a y  th e  p en a lty  w as o f  th e  essen ce  o f  th e  co n ­
tract, and w as th e  o n ly  c ircu m stan ce  th a t co u ld  
m ak e it  reasonable ; w ith o u t th is  eq u ity  w ou ld  n o t  
order perform ance, even  i f  M rs. A rch b o ld  had th e  ab­
so lu te  in te r e s t ; for it  w ou ld  am ou n t to a sale b y  her  
w ith o u t con sid era tion , in  as m u ch  as th e  fines or  
ren ts o f  ch u rch  lan d s w ere raised on ren ew al, ‘ac­
cord in g  to th e  value o f  th e  property  at th e  t im e . 
T h e  fines m ig h t th u s b e raised so as to leave her no  
b en eficia l in terest in th e  lease, but the w h ole  m u st go  to  
h im  w ho had th e  su b -lease at a ren t certa in . I t  w as 
clear that M rs. A rch b o ld  d id  n ot understand  th e  na­
ture and con seq u en ces o f  th is  contract at th e  tim e she
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entered  in to  i t ; and eq u ity  w ou ld  n ot order perform ­
ance o f  a contract so im p rovid en t under su ch  c ircu m ­
stances, th o u g h  she had been  possessed  o f  th e  abso­
lu te  in terest. B u t  sh e7w as o n ly  a trustee or ad m in i­
stratrix o f  her ch ild ren , and cou ld  n o t b e a llow ed  
to  con clu d e th em  b y  a contract so unreasonable. 
A n  adm inistratrix  p a y in g  her ow n  d eb t to  a th ird  
person  out o f  the effects o f  th e  in testa te , th e  m o n ey  
m ig h t be fo llow ed  b y  a legatee , even  in  th e  Jiands 
o f  th e  in n n een t th ird  person .
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CASE OF A
CHURCH
LEASE.

VVillan and 
Willan, 1 6  
Vesey, 7 2 . 
Mortlock and 
Buller, 10 
Vesey, 2 9 2 . 
Mead and 
Lord Orrery, 
3 Atkins, 
236.

Lord Eldon (C h an cellor). T h is  w as c learly  a 
case w here th e  rule, th at th e p en a lty  was n o t to  
b e considered  as o f  th e  essen ce o f  th e  contract, d id  
n o t app ly . T h e  option  w as m ean t as an alterna­
tive  ; it  was o f  th e  essence o f  th e  contract, and th e  
o n ly  w ay  to  m ake it rea so n a b le ; otherw ise th e  con ­
tract w ould  have b een  bad, th ou gh  sh e had been  
th e  absolu te ow ner ; b u t she w as ad m in istratrix  o f  
her ch ild ren , and, cou ld  h ot b in d  th eir  in terests b y  
a lease so very  im provident.

Lord Redesdale. T h ese  leases w ith  coven ant o f  
perpetual renew al arose in  Ireland , instead  o f fee- 
farm s. P ersons purchased im proveable estates ; but 
h avin g  no  m on ey  to  carry on  their im provem ents, 
th e y  procured it  in  th is  m a n n e r : th ey  paid , for 
exam p le , 15,000/. for an estate, and con veyed  it  to  
another in  fee-sim p le  for 1 0 ,0 0 0 /., tak in g  a lease  
o f  th e  w h o le , w ith  coven ant for perpetual renew al, 
at a rent equal 'to th e  in terest o f  the 10,000/w T h ere  
w ere m an y  such  leases, and th e y  had  a cla im  ' in  
reason and ju stic e  to  be supported .

B u t  th is sub-lease w as' o f  a different • description.

Judgment. 
This is not a 
case where the 
rule, that the 
penalty was to 
be considered 
merely as a 
further securi­
ty, could ap- 
ply. •

>

How these 
leases with co­
venant of per­
petual renewal 
originated in 
Ireland.
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This lease 
would hav6 
been bad 
though Mrs. 
Archbold had 
had the abso­
lute interest.
A  fortiori, it 
was bad be* 
cause she - 
could not bind 
her children. 
W hether she 
could bind her 
children even 
to the pay­
ment of the 
penalty ?

» '

I t  w ou ld  have b een  bad under the circum stances*  
th o u g h  M rs. A rch b o ld  had  had  th e  absolu te in terest  
in  th e  orig inal le a s e ; b u t sh e had  n ot th a t ab so lu te  
in te r e s t;  part o f  it  was in  her children* fo r .w h o m

_A _ * "  V

sh e  was adm in istratrix . In  both  view s it  w as bad*.* *
u n less co m b in ed  vvith th e  option  o f  p a y in g  th e  p e -  * *
n a lty . H o w  far sh e  cou ld  b in d  her ch ild ren  even
as to  th e  p a y m en t o f  th e  p en a lty  he w ou ld  n o t say at
th a t tim e . • , , » - i > i ^

T h e  decree o f  th e  C ourt b elow  affirm ed, w ith o u t  
prejud ice to  a n y  rem ed y  th e  A p p ella n t m ig h t have  
at law , & c . ; p ossession  b e in g  im m ed ia te ly  d e li­
vered , and no w rit o f  error to  be brou gh t in  th e  ac­
tio n  o f  e jectm en t b rou gh t in on e  o f  th e  C ourts b e­
lo w ;  and leave g iv en  to  ap p ly  to th e  L ord s in  re­
gard to m esn e profits, pursu ant to  an u n d ertak in g  
b y  th e  agen ts. * -

T h e  action  o f  e jec tm en t ab ove-m en tion ed  w as 
b rou gh t at th e  exp iration  o f  th e sub-lease, and ju d g ­
m e n t g iven  in  favour o f  th e  R esp on d en t. T h e  A p --  
p e lla n t had ob ta ined  an order from  th e  L ord s to sta y  
p roceed in gs upon th is  ju d g m e n t, u p on  an undertak-. 
irjg to  th e  above effect b y  h is agen t.

* June 2,1813* M r. S h a d w ell n ow  app lied  on  th e  part o f  th e  R e ­
sp on d en ts for an order for p a y m en t o f  th e  profits
d u rin g  e ig h t  m o n th s, b e in g  th e  tim e th e  R esp o n d en ts
had b een  k ep t ou t o f  p ossession  b y  the stay  o f  th e :
p roceed in gs. I f  there sh ou ld  be a d ifficu lty  ab ou t
a  criterion  o f  va lu e, th e ir  L ord sh ip s w ould  g ive  th e m

/ leave to  produce affidavits to  th a t p o in t, or rem it th e
cau se  to  th e  C ourt b e lo w , w ith  d irections to  ascertain  *
th e  va lu e an d  order p a y m en t. '
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A n  objection  to  th e  ju r isd ic tion  was m ade on  th e  May 7, 1813; 
part o f  th e  A p p ella n t, as th e  appeal had been  al­
read y' d isposed  o f ;  b u t th e  C hancellor had no  c h u r c h  

dou bt b u t th e  H o u se  had ju r isd ic tion  ‘fo u n d ed ’ o n  LEASE% 
th e  undertak ing o f  th e  agen ts.

%
«

I t  was accord in g ly  ordered th at th e  C ourt b elow  
sh ou ld  cause an account t6 be taken , and p aym en t  
to  be m ade o f  w h at was due up to th e  tim e o f  de*- 
liverin g  possession .

SCOTLAND.

Error, from the court of exchequer^
' * __

W alker— Plaintiff in Error.
A dvocate G eneral— Defendant in Error . ’

s

T he agent of the owner of an estate, to be sold at auction, July 8, is is . 
attends at the place and time of sale; mentions the  ̂ — v — j 
upset price, but no bidders. H e gives notice that he c a s e  u p o n  
will be ready to treat for a sale by private bargain, t h e  a u c t i o n  

. Soon after he is called into a private room by some of those AC19> l7 a n d  

who attended at the public meeting, and they give him *9 GE0*IH* 
offers in writing. He engages, before inspecting the offers, * 
that the highest offer shall be accepted; and it is accepted 
accordingly. Question, Whether this be a sale at auction 
tinder the acts o f the 17th George 3, c. 50, and 19th 
George 3, c. 5 6 )  \

T h e  estates- o f  Foodie> Davisie, and  others, in  July isoi. 
F ife  shire, b e lon g in g  to  th e  trustees o f  th e  M arch i­
o n ess  o f  T itch fie ld , w ere advertised  to. be sold  .b y  
p u b lic  auction , a t E d in b u rg h , an d  a num ber o f  per-

•  *




